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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, JULY 15, 1958 


Hovusr Or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m. in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Mack, Flynt, Moss, 
Hale, Bennett, Wolverton. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Stuart C. Ross, committee consultant; Francis X. McLaughlin, sub- 
committee attorney; and Herman C. Beasley, subcommittee clerk. 

The Cuarrman. The committee will come to order. 

When the committee adjourned on Friday, July 11, I had just con- 
cluded with some questions of Mr. Goldfine. The committee ad- 
journed to meet this morning, at which time Mr. Goldfine was directed 
to return for further interrogation. 

Mr. Goldfine is here to resume the hearing this morning. 

There are two matters that I understand were requested of the chair 
to clear up. One is, Mr. Sears, I understand you have some statement 
that you wish to make. 


TESTIMONY OF BERNARD GOLDFINE, CHESTNUT HILL, MASS,; 
ACCOMPANIED BY MILDRED PAPERMAN, TREASURER, BOSTON 
PORT DEVELOPMENT CO., BOSTON, MASS.; ROGER ROBB AND 
WILLIAM A. PORTER, ATTORNEYS AT LAW, WASHINGTON, D.C. ; 
SAMUEL P. SEARS AND LAWRENCE R. COHEN, ATTORNEYS AT 
LAW, BOSTON, MASS. 


Mr. Sears. Yes, Your Honor. 

The Cuatrman. The other matter that was held in reserve and abey- 
ance was raised by Mr. Moss. 

After you make your statement we will endeavor to try to clear up 
the other matter. 

Mr. Sears. May it please the committee, the subcommittee at the 
close of the hearings on July 11, 1958, asked Mr. Goldfine to reconsider 
his refusal to answer certain questions propounded to him by counsel 
and by members of the subcommittee. He has done so. 

Since Mr. Goldfine declined to answer these questions on the advice 
of counsel, and, in view of the fact that the issue is primarily legal 
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in nature, we appreciate this opportunity given by the subcommittee 
as counsel for Mr. Goldfine to state the reasons for our decision on this 
point. 

The questions which Mr. Goldfine declined to answer related pri 
marily to the internal affairs of the Boston Port Development Co. We 
have given earnest consideration to this matter, not only because of 
our feeling of a duty to our client but also because of the obligation 
and respect that we felt the subcommittee, as a part of the U.S. Con- 
gress, was entitled to. 

We have concluded that Mr. Goldfine properly declined to answer 
the questions propounded to him by the subcommittee and its counsel, 
and we see no reason either for him to change his position or for us 
to modify ours. 

With the permission of the committee, I should like to state very 
briefly some of the reasons for our opinion. 

The Cuarrman. Mr. Sears, it appears to the Chair that you, as coun- 
sel, are taking this opportunity to argue a legal point. 

Mr. Srars. I thought that is what I was here for. 

The Cramman. No. You are here to advise your client of his con- 
stitutional rights. That is what the rule says, and it is very specific 
on it. 

It is not my intention to deny any witness or any person who comes 
before this committee his full rights under the Constitution, but the 
Chair feels at this time that an argument to be made here on a legal 
question is not in keeping with the hearing before this committee. 

I might say further that it is my intention, if we can proceed as the 
Chair would like this morning and make prog , 
we will be able to have an executive session this adterasen, at which time 
we will want Mr. Goldfine and, of course, his counsel to be present. At 
that time I think I will be in a better position to let the committee deter- 
mine further procedure with reference to such arguments. This is the 
way I feel about it at this time. 

Mr. Sears. Of course, I abide by the chairman’s ruling. But I would 
appreciate if you would let me read the very end of my statement, 
which is a suggestion that may solve this difficult problem. 

The Cuatmrman. If you have any suggestion that can solve anything 
here, the Chair will entertain that. 

Mr. Sears. I have what I think isa very practical one. 

The Cuarrman. In view of the fact that I have had an opportunity 
to read over your last page, or look it over hurriedly, the Chair does 
feel that this matter should be taken up in executive session, and re- 
spectfully suggests that we proceed with the hearing at this time. 

Mr. Sears. Do I take it that the chairman shuts me off from making 
a suggestion as to how this matter can be disposed of in open hearing? 

The CuarrMan. The gentleman may have an idea in his own mind 
how it could be disposed of, but the suggestion he makes here certainly 
is not one that the Chair feels can accomplish the objective. - 

Mr. Sears. I misunderstood you, because I thought you said you 
would be happy to have anything that might solve this problem. 

The Cuarrman. Yes, I would. 

Mr. Sears. Well, I have it. 

The Cuarrman. I donot think so. 

Mr. Sears. Maybe your committee won’t agree with you. 
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The Cuarrman. Certainly Ido not. Thecommittee might. I might 
say also that any time that anyone suggests that this committee or an 
other committee of the Congress is directed to do a certain job to abdi- 
cate its responsibility, it does not seem to me to be a reasonable request 
or suggestion how a matter of this kind might be settled. 

Mr. Bennett. Mr. Chairman. 

The Cuamman. Mr. Bennett. 

Mr. Bennerr. I doubt very much that I would agree with the ex- 
cuses that Mr. Sears would present here, but in view of the fact that 
Mr. Goldfine was asked to reconsider whether he would answer the 
questions, it seems to me that the committee could well take a few 
minutes to listen to this statement. 

The Crarrman. The Chair has already indicated that it is a dis- 
cussion of the legal phases of it, and has observed the suggestion be 
made for these hearings to be adjourned. That does not seem to 
me like a very appropriate suggestion at this time. 

Mr. Moss. Mr. Chairman. 

The CHarrman. Mr. Moss. 

Mr. Moss. Mr. Chairman, on Friday I asked a question of Mr. 
Goldfine. We were told repeatedly that the question had been an- 
swered. It was decided then that we would refer to the transcript 
of the day in an effort to determine whether in fact an answer had 
been given. _ 

Now, reading from page 3185 of the transcript of the hearings, 
I go to the original question: 

Mr. Moss. Now I reach the same point in this discussion as Mr. Bennett pre- 
viously reached. You have very straightforwardly answered questions I put 
to you on matters of internal transactions of the Boston Port Development Co. 
What is the difference between the drawing of a check in payment fur services 
and the execution of a loan in payment for commissions? 

At that point, the witness conferred with his counsel, and I made 
this observation : 


Mr. Moss. And I do not want Mr. Sears to dictate the answer. 

Mr. Goldfine, I assure you that I am convinced that you are a very intelli- 
gent and a very capable man. I only want your answers. If you cannot 
answer, tell me. I do not want Mr. Sears’ answers. 


Here is the response: 


Mr. Gotprtne. In my opinion and on the treasurer’s checks we talked about, 
that was the issues we were discussing, and when you ask me what is the dif- 
ference, I think there is quite a little difference. One is the treasurer. The 
other has nothing to do with the internal affairs of the company. 


Then we go on for some considerable discussion, and the next 
response was to the effect that he had answered the question five or 
six times, and then he said: 


I am informed by my counsel— 
this is on page 3188— 
that there is no waiver or relevancy. 


I asked: 


Do you answer the question or do you not? 
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I repeated that: 


Do you answer the question or do you not? I am not interested in what 
Mr. Sears advised you. You can take it or leave it alone. I want your answer. 
Do you answer the question? 


Then Mr. Goldfine says: 


I have answered the best I can and I cannot do more. 


There is no place in this transcript an answer which by the farthest. 
stretch of the imagination could be construed as dealing with the- 
question I asked you. 

All I want to know is what the difference might be between a trans- 
action involving a payment for services oa the negotiation of a 
loan 

Mr. Lisuman. It was a check. 

Mr. Moss. A check in payment of commissions. 

_ One is the drafting of a check for services. The other is the draft- 
ing of a check for the payment of commissions. Payment of com- 
mission is for a service rendered, something of value in business. 

In each instance we have a service. In each instance we have a 
payment. 

Why do you respond readily to the question regarding one and re- 
fuse to respond on the question regarding the other ? 

What is the difference ? 

The Cuarmman. Just a minute. Let us see if we can understand 
Mr. Moss’ question. 

Apparently you have a double question here now. 

In the first place, you go back to your original question. What is 
the difference between the drawing of a check in payment of services 
and the drawing of a check in the execution of 4s Toia in payment of 
commissions ? 

Mr. Lisuman. That is a mistake. That “loan” should be “check” 
there. 

The Cuarrman. It says “check.” 

Mr. Lisnman. No. It has the word “loan.” 

The Cuatrman. It may be but I am presenting it precisely like the 
question was asked. 

Mr. Moss. I correct that to “check,” Mr. Chairman. 

The CHatrmMan. You correct that to “check.” All right. 

Then so the question can be understood in an effort to try to clear 
it up, your question then is, What is the difference between the draw- 
ing of a check in payment of services and the execution of a check 
in the payment for commissions? 

You understand that question, Mr. Goldfine ? 

(Mr. Goldfine confers with Mr. Sears and Miss Paperman.) 

Mr. Gouprine. I do, Mr. Chairman. 

The Cuarrman. You stated further down in an effort to answer, 
which I understood you relied upon last week that you already an- 
swered, “One is the treasurer, the other has nothing to do with the 
internal affairs of the company.” That is precisely the record as it 
stands now to the particular question. 

Do you have a further answer to make? 

Mr. Gorprtne. I have, Mr. Chairman. 

The Cuatrman. You may state it. 

Mr. Gorprtmer. At the time the questions about treasurer’s and 
certified checks were answered, the committee was not inquiring about 
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‘the internal affairs of the East Boston Co, or the Boston Port De- 
velopment Co. Up to that point no question had been asked except 
us to matters between these companies and the Securities and Ex- 
change Commission. 

To me, the difference between answering a question about a check 
on one of these companies which arose, incidentally, as one item in 
a large group of checks with which the committee was concerned, 
and an inquiry into the internal affairs of the company is apparent. 

Also the fact that the members of the committee hive used my 
earlier answers as a reason for making relevant a wholly new topic 
illustrates the evil of answering any question which is not pertinent 
or relevant. 

Mr. Moss. Mr, Chairman. 

The Cuarrman. Mr. Moss. 

Mr. Moss. I submit that statement is completely inaccurate because 
my questions on the other three transactions, commencing on page 
3184 of the hearing transcript, followed all of the discussion and all 
of the statements declining to answer by Mr. Goldfine, which occurred 
on Thursday and on Friday of last week. 

Mine was almost the final line of questioning, and it did occur after 
the entire matter of relevance had been discussed. It occurred after 
the exchanges with Mr. O’Hara and commencing on page 3184 I 
stated : 

Now, Mr. Chairman, just while we are on the Boston Port Development and 
while the record is open on this, I would like to ask about three different items. 
We have had testimony from you, Mr. Goldfine, regarding the check drawn on 
December 20, 1957, for $30,000 payable to account 5-189, which you indicated 
previously was a tax account. 

Now, on January 26, 1946, a check for $300 was drawn to one Harry Ham. 
Has that check been paid? 

Then we go into further discussion, Mr. Goldfine. As I stated earlier, 
you responded in a very straighforward manner. But I point out 
that your statement regarding the circumstances is incorrect. 

This followed and did not precede the discussion of relevance and 
the entire question of SEC interest in Boston Port and in East 
Boston. 

I feel, Mr. Chairman, very strongly, that we are entitled to Mr. 
Goldfine’s best judgment as to the difference between these two trans- 
actions. 

The CuHatrman. Mr. Goldfine has given an answer. Whether it 
is satisfactory to the gentleman or not is something else. 

The answer that you have given is your honest conviction as to the 
difference between the two transactions ? 

Mr. Gouprine. Yes, sir; Mr. Chairman. Yes, sir. 

The CHarrman. And, of your own knowledge, do you have any 
further explanation that you wish to give us? 

Mr. Gouprine. I have none, Mr. Chairman. 

Mr. Moss. Of course, I would not want the record to show that the 
reply is in any sense of the word responsive. 

To state a completely inaccurate set of facts and, from that, to say 
that one was pertinent because it related to.checks, and the other one 
was not, when they both, in fact, related to checks, when they both, 
in fact, related to payment for services, is not, in my Judgment, satis- 
factory, nor is it responsive. 
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I think that we are entitled, and I ask the Chair to direct that an 
answer be given. There has not been an answer on the substantive 
portion of my question as to what is the difference. There is or there 
is not a difference between the two transactions. I believe that one 
repesents an internal matter, and the other does not is certainly not 
adequate. Both represent an internal transaction of Boston Port 
Development. 

The Cuairman. The gentleman is asking me to make a direction at 
this time ? 

Mr. Moss. I would like to have that direction that there be some- 
thing approaching a responsive answer. 

The Cuatrman. Of course, the gentleman knows that Mr. Goldfine 
has made an answer. Whether it is responsive in the opinion of the 
gentleman or whether it is satisfactory is something else. 

The Chair cannot direct the witness to give what would be consid- 
ered in the opinion of some member to be a satisfactory answer insofar 
as the member is concerned. 

The witness has given an answer. As to whether it is correct or not, 
that is a judgment which each member will have to make on his own. 

Mr. Moss. I would make the observation that perhaps one is more 
or less embarrassing than the other. 

The Cuamman. That may be true in the opinion of the gentleman, 
but the witness has said that he has answered it as he understood the 
question, and that washisanswer. Ido not know any way that we can 
require him to give any different answer. 

Mr. Moss. I think the record will speak abundantly as to the atti- 
tude of the witness, 

The Cuamman. I think the gentleman is correct. The record 
speaks for itself, and the facts will speak for themselves. 

I again repeat that the responsibility and duty of this committee is 
to develop and try to determine what the facts are in the matter. 

Is there anything further, Mr. Moss? 

Mr. Moss. That is all at the moment. 

Mr. Wotverton. Mr. Chairman ? 

The Cuatmrman. Mr. Wolverton. 

Mr. Wotverton. I would like to direct my remarks to the refusal at 
this time to permit counsel to give what I would assume would be the 
legal reasons why the witness has not answered and to which a refusal 
exception is taken. 

The Chair has indicated that there will be a meeting of the commit- 
tee this afternoon, at which the witness will be given an opportunity 
to be present, together with his attorneys. I assume that that may be 
with the intention of giving the witness a further opportunity to an- 
swer or refuse to answer the questions that have been submitted. If I 
am right in that assumption, I certainly would have no objection to 
that procedure. 

The CHarmrman. I might say to the gentleman there are several 
matters that we are going to bring up at this executive session which 
I feel are justified. 

The gentleman’s assumption is correct to the extent that he has just 
stated, but the executive session will not be limited just to that one 
phase, because there are several other important matters that I intend 
to present at this time with reference to the work of the committee. 
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Mr. Wotverton. Then I further assume that if we are to have a 
hearing on the question that has been suggested by the chairman, prob- 
ably the question will again arise as to whether there is a legal justi- 
fication on the part of this witness based upon the opinion of his 
attorneys as to whether he should answer or not. If an opportunity is 
given at that time for him to give reasons, then I would assume that 
the attorneys or himself would have the opportunity of presenting the 
legal reasons. 

Now I am coming to the conclusion in my thoughts: It is awfully 
hard for me as a practicing attorney with many years’ experience to 
preclude an attorney from making a statement as to the legal grounds 
for the advice that he has given his client. However, I will not dis- 
agree with that to the point that I would decide that there is no differ- 
ence between a congressional committee and a court in its endeavor 
to give a judicial hearing. But it would seem to me that if it is objec- 
tionable for the attorney to give the reasons on the basis of which he 
has advised his client to a particular course, then there could be no ob- 
jection, in my opinion, to permitting the witness himself to give his 
reasons for not answering the question. 

This witness has been brought before us again today, as I under- 
stand, it in order that he might have a further opportunity of answer- 
ing the questions which were submitted to him at the last meeting of 
the committee. Whether he will answer those questions or not remains 
to be seen. 

I am inclined to assume from the fact that the attorney representing 
Mr. Goldfine has sought to place in the record the reasons that justify 
him in the view that he has previously taken that it would continue 
to prevail in this instance. If it is objectionable for the attorney to 
do that, I do not see how it would be objectionable for the witness 
himself to make those same statements, so that the statement which 
was to have been given by Mr. Sears, his attorney, if the facts on the 
position contained in that statement are given by the witness, it would 
seem to me that it would be perfectly proper for him to do it. There- 
fore, in my mind it is just a question that if it is improper for the 
attorney to do anything more than advise his client and not give the 
reasons for it, there can be no objection in my opinion for either a 
court or even a congressional committee to refuse to permit the witness 
himself to give his reasons, and I think if he took the statement that 
his attorney was attempting to read and gave it as his own statement, 
no objection could be raised. 

I do not want anything that I have said to indicate that there is any 
feeling upon my part that there is justification for the opinion that has 
been given. I am not deciding that question at the present moment. 
If I had to do so I would be of the opinion that it would be in accord 
with the propriety that the question is being answered. 

I think something has been overlooked in this entire hearing. It 
has centralized so thoroughly around one individual that we some- 
times may think that this hearing only has to do with that. But the 
jurisdiction of this committee is far more extensive than that. It is to 
inquire into the administration of these regulatory measures from the 
time that they were first enacted until the present, which is about 25 
years in span, and, therefore, it would seem to me that anything within 
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that 25 years that goes to a question of regulation would be in order 
regardless of who the person is that may be involved. 

Under those circumstances, I am personally of the opinion that the 
witness should be permitted, if he so desires, to read the statement of 
reasons that have been prepared to be submitted on his behalf. These 
reasons have been given out to the press. They have been given to 
members of the committee. They will have w ide ] mublicity, anc d, ther 
fore, I cannot see that any harm or wrong is done by the witness giving 
the same thing in the record as his testimony. 

The Cuamman. Was the gentleman asking me a question ? 

Mr. Woxverton. I have stated an opinion. 

The CuHairmMan. In the first place, the Chair is well aware of the 
fact that this witness has not sought thus far to give any further 
explanation than what he gave last week as to his reasons for refusing 
to answer the innumerable questions that have been propounded. 

If the witness desires to give any further explanations for his rea- 
sons, of course the Chair ‘and the committee would entertain such 
request. 

In the second place, I must remind the gentleman that the Rules of 
the Ilouse, page 367, rule 11, clause 25, paragraph (k) read: 

Witnesses at investigative hearings may be accompanied by their own counsel 
for the purpose of advising them concerning their constitutional rights. 


The question has been raised by members of the committee hereto- 
fore, and the Chair was advised by at least one member of the com- 
mittee that he would seriously object to any attempt of the attorneys 
to be testifying in connection with these hearings. 

The Chair has due notice of the objection and, having just read the 
provision of the rule, feels that the decision that was made a few min- 
utes ago with reference to reading of a statement by the counsel was 
correct, and that such decision was within the spirit of the rule re- 
ferred to. 

If the gentleman from New Jersey desires to inquire of the witness 
himself regarding his refusal to answer these questions, and if the 
witness desires to ‘respond, givi ing further reasons, certainly that would 
come within the purview of the rule and these hearings, in my opinion. 

Mr. Wotverron. Mr. Chairman, that is the point I am endeavoring 
tomake. Iam well aware of the provisions of the rule that the chair- 
man has read. 

The point that I make is aside from that particular rule. That 
particular rule has nothing whatever to do with deciding the question 
that I have raised. 

I agree with the Chair that under the reading of that rule, the attor- 
ney may be precluded from testifying or presenting a statement, 
although even that seems a bit farfetched, even though it may come 
within the provisions of the rule, but I am saying, cannot this witness 
make the same statement as his answer to why he has not answered 
these questions as the attorney has attempted to do. In other words, 
if the paper was transferred to witness and he gave it as his own, 
would it not be in order ? 

The CHatrMan. Of course, that is entirely up to the witness. The 
Chair cannot control what the witness will testify to. The witness 
is sworn to testify here and if he wants to swear to any statement 
submitted by the gentleman from New Jersey, that is his prerogative. 
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Mr. Wotverton. Mr. Chairman, I request that the Chair advise the 
witness that the ruling he has applied to the attorney is not the 
same as to his own testimony. 

The Cuatrman. The Chair does not feel that it is his duty to advise 
the witness what to testify to or not testify to. 

Mr. Worverton. I appreciate the fact that the witness probably does 
not need the advice of the chairman or any member of the committee. 
I am merely saying in view of the decision that the chairman has 
made that it be made plain to the witness that that decision does not 
preclude him from making the statement if he so desires to do. 

The CHatrmMan. Does the gentleman from New Jersey have any 
questions to ask of this witness ¢ 

Mr. Wotverton. Does the witness wish to give the same statement 
that the attorney was about to give as his own testimony ? 

Mr. Hate. Just a minute, Mr. Chairman. 

It does not seem to me that a piece of writing handed to the witness 
by his attorney would represent a statement by the witness. 

If the witness wants to give additional uncoached reasons why he 
should not answer further questions, that is one thing. I do not 
think that the witness should be allowed to read the statement written 
by his attorney. If that were the case, the attorney might just as 
well do it himself. 

Mr. Wotverron. Mr. Chairman, certainly there is nothing I have 
said or at least intended to say or any thought intended to be conveyed 
that the witness is just going to take up the statement and read it the 
same as Mr. Sears would, but I would assume that by the transference 
of a few nouns and pronouns and so forth, it would be possible for 
him to give it as his statement and his testimony. 

That is what I am saying I think he has a right to do. 

The Cuairman. Let the hearing proceed. 

Mr. Wolverton, do you have any further questions of this witness? 

Mr. Worverton. I have asked a question. Iam awaiting an answer. 

Mr. GoupFine. I certainly woul 

Mr. Wotverton. Read the question over again to the witness. 

The CHatrman. The question is: Would you like to read the state- 
ment that Mr. Sears wanted to present this morning ? 

Mr. Gotprine. Mr. Chairman, I would. 

Mr. Sears. Mr. Chairman, the only reason I started to read it was 
that I thought I might read a little faster than Mr. Goldfine. 

The Cuarrman. Mr. Goldfine is the witness. The Chair must try 
to hold it within the rules. The Chair does not understand what 
you are going to say about the second paragraph in this thing. 

You may proceed with whatever statement you wish. 

Mr. Gotpring. Thank you, Mr. Chairman. 

With the permission of the committee, I would like to state very 
briefiy some of the reasons for my opinion. 





1. We cannot agree with the soundness of the assumptions set forth in the 
statement of— 

Mr. Harz. Mr. Chairman, I think the record should show that this 
is not the testimony of Mr. Goldfine. Mr. Goldfine is simply reading 
a statement prepared by his attorney. 

Mr. Gotprine. Yes, but I went over it with the attorney. He read 
it tome. We spent 2 hours. I knew what it was going to be. 








4492 REGULATORY COMMISSIONS AND AGENCIES 


The Cuarrman. Let us have order in the committee room. 

Mr. Gotpring. Thank you. 

The Cuarrman. Mr. Goldfine, are you adopting this as your tes- 
timony ? 

Mr. Gotprine. Yes, sir, Mr. Chairman. 

The CuarrMaNn. You may proceed. 

Mf. GoLpFineE (reading) : 


1. We cannot agree with the soundness of the assumptions set forth in the 
statement of pertinency which was read into the record by the chairman of the 
subcommittee for the purpose of demonstrating the propriety of the questions 
asked of me. We have compared this statement with the statement made by 
Mr. Williams, as acting chairman of the subcommittee, at the hearing in Boston 
on June 5, 1958. 

We have also compared the statement with other statements concerning the 
scope and functions of the subcommittee as set forth in documents bearing on 
this subject. It seems to us that the statement, as read into the record on July 
11, 1958, is inconsistent with and goes far beyond any prior statement of the 
scone of the functions and duties. of the subcommittee. 

We can feel that this expansion of the purported scope and function of the 
subcommittee is unwarranted and designed solely for the purpose of laying a 
foundation for proceedings against me. 

Furthermore, the cases cited by the subcommittee are not in point. 

We believe that the questions which have not been answered are not 
pertinent to any proper subject matter of inquiry before the subcommittee, are 
beyond the scope of the authority of the subcommittee, and that regardless of 
what the announced purpose motivating these questions, the record only demon- 
strates—the record amply demonstrates that they are intended solely for the 
purpose of embarrassing and exposing my alleged derelictions rather than to 
aid the subcommittee in carrying out any of its proper functions. 

The contention has been made that by answering some questions which are 
irrelevant or not pertinent, I must be considered as having waived my rights to 
object to other questions which may be irrelevant or not pertinent. 

My lawyers disagree with this statement of the law, the fact that a witness, 
for the purpose of cooperating with the subcommittee, may be induced to answer 
questions which he may not be legally obligated to answer, does not mean that 
the witness must submit indefinitely to a long and protracted process of harassing, 
irrelevant, and impertinent interrogation. 

In proceedings such as the present, however, only counsel for the witness can 
act to protect me against unreasonable digressions into irrelevant matters. 

The layman knows little or nothing about relevance. He must rely on his 
attorneys. 

One of the reasons advanced by the subcommittee to justify the questions 
in issue is that the evidence adduced heretofore has demonstrated preferential 
treatuient given by the Securities and Exchange Commission and the Federal 
Trade Commissicn to me or companies controlled by me. 

We say as to this that there is not a bit of evidence to show any preferential 
treatment; that not a single illustration has been given of any other company 
against whom similar charges have been made which has been afforded more 
severe or less lenient treatment; that, on the contrary, the evidence of the 
Commissioners and the staffs of each of these agencies has clearly demonstrated 
that no preferential treatment was ever given to me or to my companies. 

It appears from the record that the questions that I declined to answer are 
not designed to elicit information not in the hands of the subcommittee, but 
rather to obtain from me admissions on matters which the subcommittee already 
has concluded to be true on the basis of other evidence. 

Accordingly, it would appear that the position taken by me has not deprived 
the subcommittee of the evidence it seeks, 

The questions are designed to try before the subcommittee matters which are 
now actually under advisement by the Federal court and properly within the 
jurisdiction of that court. The case is now pending before the court. 

For this and other reasons, the questions asked are in violation of my rights 
and privileges and do violence to the orderly processes of justice. 

It is not pleasant for my lawyers to find themselves in disagreement with a 
subcommittee of the Congress of the United States and to be forced to set up 
their own opinion against the opinion of this subcommittee. 
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They earnestly believe that our position is legally sound. However, they 
have a suggestion which we sincerely hope the subcommittee will accept. 

The Cuarrman. That will be the end of that. It is within the pur- 
view of the committee to determine the course of procedure here ac- 
cording to the rules of the House. 

The Chair would like to state, Mr. Goldfine, that it is very obvious 
that this is not testimony that you have presented here but an argu- 
ment which you have made. 

The suggestion has been made as to how you might properly present 
this for the record. The Chair has permitted you to proceed with the 
statement up to the point where you tried to determine the course of 
the procedure of the committee. The committee has that responsibility 
itself. The Chair cannot help noting the reflection, however, on the 
committee in your statement that you have just read on page 4. Cer- 
tainly it is not the purpose of this Chair to prevent anyone from ex- 
pressing his own opinions regarding important matters before this 
committee. But in such a reflection I doubt very seriously if it is ap- 
propriate for such reflection on the committee who has a duty to the 
Congress itself, as directed by the House of Representatives, to make 
this investigation. 

It seems to me this is not only such a reflection on the integrity of 
this committee but on the entire Congress itself. 

With reference to our responding to the argument that you have 
made about the purpose of this investigation, I call to your attention 
the statement that I made to the committee on January 27, 1958, in 
which I stated the scope of the committee’s authority, the purposes 
and objectives of this committee’s work as directed by the House itself. 

In view of the fact that you raised the question here, I am going to 
include the pertinent parts of this statement that I made at that time 
in this record so that it will all be made together. 

(The statement referred to follows :) 


GENERAL SURVEY OF THE WORK OF FEDERAL REGULATORY 
COMMISSIONS 


House OF REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
Washington, D.C., January 27, 1958. 


The special subcommitee met, pursuant to call, at 10:15 a.m., in room 1334 
New House Office Building, Hon. Morgan M. Moulder (chairman of the special 
subcommittee) presiding. 

Present: Representatives Moulder (presiding), Williams, Mack, Flynt, Moss, 
Harris, O'Hara, Heselton, Bennett, Hale, and Wolverton. 

Mr. Moutper. The committee will be in order. 

The Special Subcommittee on Legislative Oversight was created pursuant to 
House Resolutions 99 and 152, 85th Congress, Ist session, as amended, to con- 
duct a general investigation into the working of the Federal regulatory agencies. 
The overall aim of such investigation is to determine whether or not such agen- 
cies have been administering their laws in accordance with congressional intent. 

Such a broad inquiry has many facets. It involves both the general theory 
of that uniquely American contribution to political science: the independent 
regulatory commission—and the detailed administration of the laws by each 
agency under investigation. Today, the subcommittee begins the first phase of 
its publie inquiry with a brief preliminary survey into certain areas common to 
all or a majority of the independent regulatory commissions. This survey is 
intended to be general in nature. It will enable the public to acquire an under- 
standing of the important functions performed by these agencies and hence lay 
the foundation for further investigations by the subcommittee. 
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The six agencies to be heard from are the Civil Aeronautics Board, the Inter- 
state Commerce Commission, the Federal Trade Commission, the Federal Power 
Commission, the Federal Communications Commission, and the Securities and 
Exchange Commission. These agencies will be heard through their Chairmen. 
This morning we are to have as the witness James B. Durfee, the Chairman 
of the Civil Aeronautics Board. The other Chairmen will be heard from this 
afternoon, tomorrow, and Wednesday. The subcommittee will then determine 
the course of further hearings. 

Before proceeding with the hearing of the witness, and the interrogation of 
the witness, the Chair would like to call upon the chairman of the full Com- 
mittee on Interstate and Foreign Commerce for a statement. 

Mr. Harris? 

Mr. Harris. Mr. Chairman, I have asked for this opportunity to make a state- 
ment, because I think it is rather important, supplementing what the chairman 
of the subcommittee has just said. 

I would like to say that, in order that this initial hearing by the Subcom- 
mittee on Legislative Oversight of the House Committee on Interstate and 
Foreign Commerce may start off in its true perspective, and that this record 
is made clear and unequivocal as to the authority, purposes, and intent of this 
investigation, I wish to include in the record at this point a copy of House 
Resolution 99, providing the authority of this committee by the House of Repre- 
sentatives. 

(H. Res. 99 is as follows:) 


“TH. Res. 99, 85th Cong., 1st sess.] 
“RESOLUTION 


“Resolved, That effective from January 4, 1957, the Committee on Interstate 
and Foreign Commerce may make investigations and studies into matters within: 
its jurisdiction, including the following: 

“(1) Policies with respect to competition among the various modes of trans- 
portation, whether rail, air, motor, water, or pipeline; measures for increased 
safety ; and adequacy of the national transportation system for defense and the 
needs of an expanding economy ; 

(2) Policies with respect to the promotion of the development of civil avia- 
tion; measures for increased safety ; restrictions on American air carrier which 
impede the free flow of commerce; rates, accounts, and continuance of subsidy 
payments; airport construction, hazards of adjacency to airports, and condem- 
nation of airspace; aircraft and airline liability; aircraft research and develop- 
ment, and market for American aircraft; and air navigational aids nd traffic: 
control ; 

“(3) Availability of channels for allocation for radio and television; and 
divestment of international radio and cable facilities ; 

“(4) Adequacy of the protection to investors afforded by the disclosure and’ 
regulatory provisions of the various Securities Acts; 

“(5) Adequacy of petroleum, natural gas, and electric energy resources for 
defense and the needs of an expanding economy; adequacy, promotion, regula- 
tion, and safety of the facilities for extraction or generation, transmission and’ 
distribution of such resources; development of synthetic liquid fuel processes ; 
and regulation of security issues of and control of natural gas pipeline com- 
panies ; 

“(6) Advertising, fair competition, and labeling; 

“(7) Research in weather, including air pollution and smog, and artificially 
induced weather; research into the basic sciences; and standards and weights 
and measures; 

“(8) Effects of inflation upon benefits provided under railroad retirement 
and railroad unemployment programs; and inequities in provisions of statutes 
relating thereto, with comparison of benefits under the social system ; 

“(9) Adequacy of medical facilities, medical personnel, and medical teaching 
and train'ng facilities; research into human diseases: provisions for medical 
care; effiicient and effective quarantine; protection to users against incorrectly 
labeled and deleterious foods, drugs, cosmetics, and devices; and other matters 
relating to public health; 

“(10) Disposition of funds arising from the operation of the Trading With 
the Enemy Act; 

“(11) Current and prospective consumption of newsprint and other papers 
used in the printing of newspapers, magazines, or such other publications as 
are admitted to second-class mailing privileges; current and prospective produc- 
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tion and supply of such papers, factors affecting such supply ; and possibilities of 
additional production through the use of alternative source materials ; 

“(12) Increase in traffic accidents on the streets and highways of the United 
States during recent years; factors responsible for such increase, the resulting 
deatis, personal injuries, and economic losses; and measures for eliminating 
such accidents or reducing their frequency and severity; and 

*“(13) The administration and enforcement by Departments and agencies of 
the Government of provisions of law relating to subjects which are within the 
jurisdiction of such committee. 

“hor the purposes of such investigations and studies the committee, or any sub- 
committee thereof, may sit and act during the present Congress at such times and 
places within the United States, whether the House has recessed, or has ajourned, 
to hold such hearings, and to require, by subpena or otherwise, the attendance 
and testimony of such witnesses and the production of such books, records, cor- 
respondence, memoranda, papers, and documents, as it deems necessary. Sub- 
penas may be issued under the signature of the chairman of the committee or 
any member of the committee designated by him, and may be served by any 
person designated by such chairman or member. 

‘the committee may report to the House at any time during the present Con- 
gress the results of any investigation or study made under authority of this 
resolution, together with such recommendations as it deems appropriate. Any 
such report shall be filed with the Clerk of the House if the House is not in 
session.” 

Mr. Harris. In consideration of the resolution by the House on February 5, 
1957, I was yielded time by Mr. Bolling of Missouri, a member of the Rules 
Committee, who had charge of the rule on the floor of the House, and during 
my discussion, explaining the work of the committee during this Congress, our 
distinguished colleague, and Speaker of the House, Mr. Rayburn, asked me to 
yield, which, of course, I was glad to do. 

I would like to read into the record at this point the statement of the Speaker, 
which initiated this important study and investigation : 

“Mr. RaYBURN. I have asked the gentleman to yield for a purpose. During 
the time I have been a Member of the Congress, every board and commission 
of this Government except the Interstate Commerce Commission has been set up, 
many of them from the committee of which I was a member, the Federal Power 
Commission, the Federal Trade Commission, and the Federal Communications 
Commission, and the three laws administered by the Securities and Exchange 
Commission, the Securities Act of 1933, the Stock Exchange Regulations Act of 
1934, and the Utilities Holding Company Act of 1935. 

“TI trust that the gentleman will set up a subcommittee, and I think under the 
broad authority of this resolution he has that authority, to go into the adminis- 
tration of each and every one of these laws to see whether or not the law, as 
we intended it, is being carried out or whether a great many of these laws are 
being repealed or revamped by those who administer them.” 

And I then said: 

“Mr. Harris. May I say to our distinguished Speaker, in our committee ses- 
sion this morning in the discussion of the establishment of subcommittees and 
special subcommittees, this particular subject was discussed on the basis that the 
Reorganization Act of 1946 directs each committee to keep watch over the agen- 
cies of the Government as to the administration of the law. We discussed this 
problem of setting up a committee for such purpose. 

“It is my intention, as the chairman of the Interstate and Foreign Commerce 
Committee, to set up a special subcommittee to investigate the administration of 
the laws as intended by Congress, which comes under our jurisdiction. As this 
resolution indicates, many of these agencies some under our jurisdiction. They 
are established as arms of the Congress, and appropriately report to the Con- 
gress. We will endeavor to be objective, and I intend to announce the commit- 
tee in the next few days.” 

That is the end of my statement. 

Then Mr. Springer, of Missouri, eske] me to yield, which I was glad to do, 
and I shall read his statement and my reply : 

“Mr. SPRINGER. May I say that the Speaker has ta'ked at least on one occasion 
with me, and he expressed some of the doubts mentioned here on the floor this 
afternoon. I think the committee ought to go back through the years from the 
time that the law was first put into effect to determine what the trend has been 
over that period of time. That is perfectly within the jurisdiction of the Com- 
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mittee on Interstate and Foreign Commerce. I think the House would like to 
know, because the agencies which are under the Committee on Interstate and 
Foreign Commerce cover almost every facet of business in America today. If 
that is done, and done properly, you could have such a study, and it would have a 
good effect not only so far as this particular committee is concerned, but upon 
business generally. This is information to which the Congress and the public are 
entitled.” 

And to which statement I replied : 

“Mr. Harris. I am sure the historical background would be very helpful to 
the committee in discharging its tremendous responsibility.” 

The resolution was adopted, authorizing the committee’s activity of this session 
of the Congress. 

Pursuant thereto, and with the unanimous approval of the committee, I ap- 
peared with some other Members before the Committee on House Administration 
and asked for an appropriation of $250,000 for the specific purpose of under- 
taking this vast responsibility. 

The committee approved and reported the requested amount. 

When ‘:t was considered by the House, on April 11, 1957, Mr. LeCompte, the 
ranking minority Member, said to the House, and I quote: 

“Mr. Speaker, I understand that all members of the Committee on Interstate 
and Foreign Commerce feel that this money was needed for investigations. I 
was in hopes that we might appropriate about half that much at this time, and as 
they could get along with their investigation, we could give them more money 
later on, if it was needed. That was my feeling.” 

Mr. Burleson, of Texas, chairman of the committee, said, and I quote from 
the Record: 

“Mr. Speaker, the Committee on Interstate and Foreign Commerce, as I re- 
eall, with 2) out of 31 members present, voted unanimously to request the Com- 
mittee on House Administration to provide these funds. 

“I think the term the committee has used is a ‘study’ of various agencies of 
government referred to on the floor recently as created by action of Congress. 
These include the Interstate Commerce Conimission, the Federal Communications 
Commission, the Federal Power Commission, the Federal Trade Commission, the 
Securities and Exchange Commission, and others. I think the chairman of the 
committee, the gentleman from Arkansas, Mr. Harris, has defined the scope of 
the study as clearly as possible to do at present. It is necessarily general at the 
time, but I am convinced that the sum they have requested in view of the pattern 
of the operation they contemplate is in reason and a modest sum for the under- 
taking which necessarily must be done by experts in these various fields.” 

Then, after some colloquy, our distinguished and beloved Speaker, Mr. Ray- 
burn, asked the chairman, Mr. Burleson, to yield and made this statement, and 
I quote: 

“Mr. Raysurn. I might say this with reference to the question of overlapping: 
The Committee on Government Operations has done some wonderful work on 
some of these matters. But it does not feel that it is the proper function of that 
committee to go into it like the Committee on Interstate and Foreign Commerce 
would. The chairman of that committee has agreed to turn over all the facts 
and information that have been developed by his committee to the Committee on 
Interstate and Foreign Commerce. I might say, as 1 have said on the floor be- 
fore—and I know Members have heard me say this—I served on the Committee 
on Interstate and Foreign Commerce when it worked on and developed prac- 
tically all the laws that are proposed to be investigated. 

“It goes back a good way. I have been here at the birth of every commission 
and every board in this Government except the Interstate Commerce Commis- 
sion—that was in 1887—it goes back to the Wilson, Harding, and Cvolidge ad- 
ninistrations, and so forth, down to this very time. 

“As I said on the floor a while ago, I do believe it will be truly in the interest 
of public service and in the interest of the people of the United States if this 
very capable committee—and it is one of the most capable in the House of 
Representatives—has the opportunity to go into these matters and see whether 
or not the laws have been faithfully executed and whether or not administra- 
tively some of these laws or the intent of some of these laws are being disre- 
garded. I have heard such comnlaints many times, 

“The Interstate Commerce Commission Act came out of this Committee on 
Interstate and Foreign Commerce, The Federal Power Act came out of that 
committee. The Securities and Exchange Commission Act came out of that 
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Foreign Commerce. The Federal Communications Act came out of that great 
combiuttee. The Securities and Exchange Coumussion Act came out of that 
committee. The Securities Act of 1933 and the Stock Exchange and Regulation 
Act of 1934 came out of that committee. The Utility Holding Act of 1935 came 
out of that committee. They all came out of this great committee. 

“If there is a committee in the Congress, a committee capable as a result of 
the work they have been dving, capable of making a thorough investigation of 
these laws and the execution of the laws administratively, certainly it is the 
Committee on Interstate and Foreign Commerce. 

“Mr. Gross. Mr. Speaker, will the gentleman yield? 

“Mr. BuRLESON. I yield to the gentleman from lowa. 

“Mr. Gross. The distinguished Speaker is a persuasive Speaker, as he demon- 
strated: yesterday. He has just about convinced me that perhaps this appro- 
priation ought to go through, but the amount of money certainly ought to be 
reduced. 

“Mr. RayspurRN. Mention has been made of the amount of money involved. 
Other committees of the House of Representatives have had equal or greater 
amounts. This is going to be a very technical matter. Under the leadership of 
such men as the gentleman from Arkansas, Mr. Harris, and the gentleman from 
New Jersey, Mr. Wolverton, who sat in on that committee during most of my 
service on the committee and during all the years of my chairmanship, and who 
was one of the most helpful men on the committee to me in the enactment of 
these laws. These two wen and the committee, in my opinion, will do a great 
jov ana it will be worth every dollar that this investigation is supposed to cost. I 
hope the resolution will pass and that this committee may move forward in a 
field which | think ought to be looked into.” 

Then, following colloquies in the debate, our distinguished colleague from 
Ohio, Mr. Schenck, asked the chairman to yield to him and said, as I quote from 
the record: 

“Mr. ScilteNcK. My record on economy, I think, is very well known and estab- 
lished. Since 1 have been a Member of Congress, I have consistently tried my 
best to make sure that all recommendations for the appropriation of funds for 
the operations of committees of the House made by the Committee on House 
Adiinistration were well justified and within the framework of our policy of 
proper operations. 

“It is ulso my great privilege and high honor to be a member of the Committee 
on Interstate and foreign Commerce. 1 shall not be, as far as I know, a member 
of this subcommittee to conduct these investigations, but our Committee on 
Interstate and Foreign Commerce has never in any situation done anything other 
than conduct objective-type hearings, and it is my full expectation that the work 
done by this special committee under this appropriation will be both entirely 
objective and very much worthwhile. It could mean the saving not only of a 
considerable amount of money in the operating expenses of these various l‘ederal 
agencies but, also, by coordinating and clarifying the rules and regulations under 
which these various boards, commissions, and agencies operate. This could 
result in a great saving to the public in general. At the present time there are 
many instances when expensive specialists are required in order that the rights 
and privileges of citizens having business with these agencies are properly pro- 
tected. It is my hope that under the proposed investigations the various pro- 
cedures will be simplified, 

“I should also like to point out, Mr. Speaker, that these funds are being re- 
quested as the result of unanimous vote by the members of both the majority and 
minority sides of the Committee on Interstate and Foreign Commerce in appear- 
ing before and in getting consideration of their condition and situation under 
these various public boards’ and bureaus’ activities under the general legisla- 
tive jurisdiction of the Committee on Interstate and Foreign Commerce.” 

Then, following this statement, and other colloquy, our distinguished majority 
leader of the House, Mr. McCormack, said, and I quote: 

“Mr. McCormack. As a matter of fact, this is an economy move just the op- 
posite to what some of my friends argue. This is a matter of great importance 
to countless millions of persons in the United States looking into the policies of 
these various agencies. There are about 18 or 20 that will be surveyed, so that 
this is a very broad matter, not confined to one or two agencies but covers several 
large ones and a number of other agencies that are parts of departments. We 
have a bill pending to change our appropriation theory from an obligation to an 
accrued expenditure basis. If that bill goes through—and I am passing no opinion 
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on the bill one way or the other now—in order for the Congress to perform its 
duties under that bill, we would have to create a Legislative Bureau of the 
Budget in order to assist the Committee on Appropriations and the other com- 
mittees and to assist the members in ascertaining the full facts. So, this is an 
economy measure, and while it appropriates $250,000, the net result of it will be, 
in my opinion, a saving of countless millions of dollars to the taxpayers of our 
country.” 

Thus was made the history of the investigation, the initial hearings of which 
get underway today. 

The resolution was agreed to, providing the funds for investigation. From 
this record, it is clear that I, along with other members, feel a tremendous re- 
sponsibility in carrying out the mandate of the House. 

After conferring with our distinguished colleague, the ranking minority mem- 
ber of the committee, Mr. Wolverton, I appointed this Special Subcommittee on 
Legislative Oversight on March 6, 1957, and it was before the appropriation 
was agreed to by the House, so the House would know the personnel of the 
subcommittee, and it is composed of the following members, which I will include 
in the record at this point, whom you can see here today, excepting Mr. Wol- 
verton. 

They are as follows: Mr. Moulder, Mr. Williams, Mr. Mack, Mr. Flynt, Mr. 
Moss, Mr. O’Hara, Mr. Hale, Mr. Heselton, and Mr. Bennett. 

The name given to the special committee was taken from the Legislative 
Reorganization Act of 1946, section 136, which provided that each standing 
legislative committee of the House was given the responsibility of exercising 
“continuous watchfulness” and “appraising the administration of the laws of 
the agencies” of the Government within the jurisdiction of the committee. The 
law was referred to in the act as “legislative oversight.” The term means 
“watchful care and supervision.” 

I made a special effort to appoint the members of this special committee that 
I thought were able and capable of doing an outstanding and objective job. 
I recognized at the time it was not only important but a difficult and burden- 
some task. We had a thorough understanding to undertake an objective study 
and investigation. 

Mr. Wolverton and I retained membership on the subcommittee, as on all sub- 
committees, for active participation to carry out our responsibility and to make 
such contributions as we could. 

I had confidence in the members of this committee that we selected at that 
time, and I have confidence in the chairman as chairman and the members of 
the committee at this time. I want to make that perfectly clear. 

On April 18, 1957, the subcommittee, after most careful consideration, adopted 
a policy outlining the scope of the subcommittee’s activity. It was publicly 
announced by our chairman, Mr. Moulder, at that time, and I had it inserted 
in the Congressional Record on May 6, 1957. 

Now, in order that this record may be complete, I include a copy at this 
point which clearly states the scope of the subcommittee’s activity, unanimously 
adopted and approved by the subcommittee. 


“Score Or SUBCOMMITTEE’S ACTIVITIES 


“Thursday, April 18, 1957 


“Representative Morgan M. Moulder, chairman of the Subcommittee on Legisla- 
tive Oversight, of the House Committee on Interstate and Foreign Commerce, 
announced that in executive session today the subcommittee had adopted, with 
the approval of Committee Chairman Oren Harris, the following outline of the 
scope of the subcommittee’s activities : 


“Purposes 

“To examine the execution of the laws by the administrative agencies, admin- 
istering laws within the legislative jurisdiction of the committee, to see whether 
or not the law as the Congress intended in its enactment has been and is being 
carried out or whether it has been and is being repealed or revamped by those- 
who administer it. 
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“Dual approach 


“(1) Whether the law has been and is being faithfully executed by the agency 
in the public interest ; 

“(2) Whether the law and the statutory standards it contains have been and 
are being interpreted by rule, or internal procedures, to enlarge the area of 
regulation beyond that intended, and to administer it through procedures not 
intended by the Congress ; 


“Agencies to be eramined 


“(1) Civil Aeronautics Administration, Civil Aeronautics Board, Federal Com- 
munications Commission, Federal Power Commission, Federal Trade Commis- 
sion, Food and Drug Administration, Interstate Commerce Commission, Securi- 
ties and Exchange Commission ; 

(2) Bureau of Standards, National Institutes of Health, National Science 
Foundation, Weather Bureau ; 

“(3) Foreign Claims Settlement Commission, Office of Alien Property, Public 
Health Service, Railroad Retirement Board, and other agencies within legislative 
jurisdiction of the committee. 


“Subjects to be considered 


“(1) Review and analysis of the law and amendments, and intent of the 
Congress when enacted ; 

“(2) Area of the field regulated by each law, changing circumstances and 
growth of the field since enactment. 

“(3) Consideration of the legislative standards in the law to determine whether 
they can be drafted in more precise terms with the view of reducing administra- 
tive discretion ; 

(4) Consideration of rules and regulations issued by the agency under the 
discretionary delegations, reconciliation with statutory standards and legisla- 
tive intent, manner in which rules have been applied in practice; 

“(5) Administrative interpretations and practices apart from formal rules 
and regulations, public notice of such interpretations and practices, extent to 
which in fact administration is by internal interpretations as distinct from 
published rules ; 

“(6) Judicial decisions on the administration of the law by the agency, the 
statutory standards, rules and regulations, and administrative interpretation ; 
enlargement of area of regulation supported by the decisions ; 

“(7) Enforcement of statute, rules, and regulations; 

“(8) Organization of agency: 

“(a) Independence and bipartisanship of Commission, as intended in its 
creation ; identification of the regulators with the regulated ; 

“(b) Personnel: Experience, relationship to agency policy, status under 
civil service; 

“(c) Workload, distribution of personnel as to statutory duties or on 
duties assumed through administrative interpretations, coordination with 
State and other reguiatory agencies, trade or industry enforcement groups.” 

The subcommittee had the problem of not only organizing but of obtaining a 
staff of highly technical people. We made a most diligent effort to get the 
most capable staff as possible to assemble. 

The committee decided that it would give its efforts to obtaining a staff during 
the session of the Congress—and it was at that time, last June, and that it would 
be ready for active work by the end of the session in August. Furthermore, it 
was understood that during the recess, the staff would undertake its work and 
investigation in accordance with the policy outlined and agreed to by the com- 
mittee. This was made perfectly clear to every member of the staff. 

It was further understood that after the staff had had opportunity to go into 
these technical problems and obtain information, hearings to further carry out 
the responsibility would be undertaken early in this 2d session of the 85th 
Congress. 

During the recess, certain complications with some agencies developed, which 
are generally well known. These problems, generally, were resolved, which was 
gratifying, and cooperation resulted therefrom. 

In carrying out the unanimously agreed-to policy of the subcommittee, it met 
in executive session on Wednesday, January 8, to further outline the program 
and arrange for initial hearings. The subcommittee had presented to it at 
that time a “Confidential Memorandum,” that is, so-called and labeled, of the 
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chief counsel and his suggestions for consideration. It would have dealt with 
only one agency, to start off with, in the hearings. 

The subcommittee, after discussion, decided that in carrying out its announced 
policy, that the initial hearings should be directed to areas applicable to each 
of the regulatory agencies, and then lead into specific matters affecting each 
of the agencies. 

At an executive session on Monday, January 13, and in carrying out the intent 
and purposes of the subcommittee work and objectives, defined the procedure 
for the initial hearing. The general counsel and the consultant to the subcom- 
mittee made suggestions to carry out the subcommittee policy—its recommended 
and approved policy. 

Pursuant thereto, our colleague and member of the committee, Mr. Moss, 
offered the following resolution, which I quote: 

“In order to determine whether or not six independent Commissions are admin- 
istering their respective statutes without departure from the intent of Congress 
in enacting such statutes, the Subcommittee on Legislative Oversight has desired 
first to examine the few important areas of inquiry common to all or a majority 
of the Commissions. Such areas of inquiry common to all or a majority of the 
Commissions should disclose whether or not there has been serious variation 
from the intent of Congress in enacting the respective statutes administered. 

“The first hearing should present a general survey of the work of the regulatory 
agencies. This will take at least 3 days and will proceed by the questioning, 
in order, of the six chairmen, and such other witnesses as shall be required. 
Such questions shall be directed toward but not limited to: 

“1. Powers given in any enabling statute. 

“2. Their possible inadequacy. 

“3. Attempts to ameliorate these by agency rules. 

“4. Status with respect to executive branch. 

“5. Status with respect to legislative branch. 

“6, Status with respect to judicial branch. 

“7. General discussion of agency functions: 

“(a) Licensing. 

“(b) Ratemaking. 

“(c) Cease and desist powers. 

“(d) Subsidy. 

“8. Functions of the Commissions in quasi-legislative matters, rulemaking. 

“9, Functions of Commissions on quasi-judicial matters. 

10. Changes in areas regulated. 

“These hearings will be held beginning on January 27, 1958.” 

As a substitute to Mr. Moss’ motion, Mr. Flynt offered the following motion— 
in substitute for the motion just read of Mr. Moss, and I quote to show you the 
similarity : 

“In order to determine whether or not the Civil Aeronautics Board, Federal 
Communications >ommission, Federal Power Commission, Federal Trade Com- 
mission, Interstate Commerce Commission, and Securities and Exchange Com- 
mission are administering their respective statutes without departure from the 
intent of the Congress in enacting such statutes, the Subcommittee on Legislative 
Oversight has decided first to examine a few important areas of inquiry common 
to all or a majority of the Commissions. Such areas of inquiry common to 
all or a majority of the Commissions should disclose whether or not there had 
been variation from the intent of the Congress in enacting the respective statute 
administered. 

“The hearings will begin on January 27, 1958.” 

With which the committee agreed, and then Mr. Flynt moved that the Sub- 
committee on Legislative Oversight instruct the chairman to issue the following 
memorandum: 

“The hearings scheduled to begin on January 27, 1958, shall present a general 
survey of work of the Civil Aeronautics Board, Federal Communications Com- 
mission, Federal Power Commission, Federal Trade Commission, Interstate 
Commerce Commission, and the Securities and Exchange Commission. 

“Questions to be presented at these hearings should be directed toward but 
not limited to the following,” and the identical areas, 1 to 10, were included as 
in the previous motion, to which the committee unanimously agreed. 

It will be observed that the two motions are practically the same language 
and have the same purpose and accomplish the same procedural approach. 

In carrying out the committee procedure, I will recommend the next subject 
of examination to include No. 1 of the dual approach as to “whether the law 
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has been and is being faithfully executed by the agency in the public interest,” 
and “organization of agency,” which carries three subheads as follows: 

(a) Independence and bipartisanship of Commission, as intended in its 
creation; identification of the regulators with the regulated ; 

(b) Personnel : Experience, relationship to agency policy, status under 
civil service ; 

(c) Workload, distribution of personnel as to statutory duties or on 
duties assumed through administrative interpretations, coordination with 
State and other regulatory agencies, trade or industry enforcement groups. 

Under this category there are many subjects, some of which are included 
in the confidential memorandum submitted by the General Counsel, and which 
has been made public without authorization of this committee. 

More specifically, it includes, among other things, the conduct or misconduct 
of Commissivoners of the various regulatory agencies, the alleged charges out- 
lined in the memorandum bearing on the personal conduct of members of Federal 
Communications Commission. 

The committee, on January 23, met in executive session, and in view of the 
published, unauthoriz-d published confidential memorandum, agreed on a state- 
ment which was made public, and which I will include in the record at this 
point. 

If fraud has been committed, or if there is corruption, malfeasance, incom- 
petency, or even impropriety or even wrongdoing, as indicated by the unau- 
thorized publication of the memo, this committee will find it out and act ac- 
cordingly. If the alleged charges have no basis, the Commissioners involved 
should be exonerated. 

There is not now, and never has been, any intention, indication or implication 
that this subcommittee is not going into all of the specific facts, information, or 
behavior of any and all of the Commissioners who are charged with the re- 
sponsibility to the American public in carrying out their duties and functions as 
members of the various regulatory Commissions. At the same time, this is no 
witch hunt or character assassination. We will insist on full rights of the in- 
dividuals involved, and justice and fair play. 


Mr. Gotprine. Mr. Chairman, can I finish the rest of it ? 

The Cuarrman. No; you may not. I again repeat you are trying 
to tell the committee what the committee should do, and that is the 
responsibility of the committee. 

Mr. Wolverton, do you have any further questions of this witness? 

Mr. Wotverton. No. 

Mr. Bennett. I do. 

The Cuarrman. Mr. Williams? 

Mr Wuttams May I make an observation in regard to the state- 
ment that has just been read to the committee by Mr. Goldfine? 

I would refer to Resolution 99 of the House of Representatives 
which created this subcommittee and prescribed its powers, authority 
and jurisdiction. 

Mr. Conen. Not the subcommittee. 

Mr. Wiiu1aMs. This subcommittee. 

The resolution states as follows: 

Resolved, That effective from January 3, 1957, the Committee on Interstate 
and Foreign Commerce may make investigations and studies into the matters 
within its jurisdiction, including the following: 

Subsection (4) reads as follows: 

Adequacy of the protection to investors afforded by the disclosure and regula- 
tory provisions of the various securities agents. 

This is clearly within the scope of this committee, and this sub- 
committee, as charged by the resolution of the House of Representa- 
tives which I just mentioned. 
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At the hearings in Boston, in my opening statement in the capacity 
of acting chairman of the subcommittee, I quote the following. This 
is on page 1011 of the record of hearings of Thursday, June 5, 1958: 

The House Special Subcommittee on Legislative Oversight was created by 
House Resolutions 99 and 152, 85th Congress, as amended. These resolutions 
authorized and directed that this subcommittee examine the execution of the 
laws by the administrative agencies administering laws within the legislative 
jurisdiction of the House Interstate and Foreign Commerce Committee to ascer- 
tain whether or not the law as the Congress intended in its enactment has been 
and is being carried out or whether it has been maladministered. 

Further in that statement, skipping over to another part of that 
statement, there is contained this: 

Certain decisions reached and actions taken by the Federal Trade Commis- 
sion and by the Securities and Exchange Commission appear from factual 
information in the files of the subcommittee to have been predicated upon mal- 
administration, inefficiency, and possibly even corruption. Some authenticated 
information in the files of the subcommittee indicates that these Commissions 
have been subjected to ex parte pressures by high Government officials in re- 
spect of the East Boston Co., the Boston Port Development Co., Northfield Mills, 
Inc., Strathmore Woolen Co., and Lebanon Woolen Mills Corp., among others. 

In this statement I proceeded to elaborate on that a bit in the next 
paragraph. 

Going further, though, in regard to a subpena issued against the 
Pilgrim Trust Co. for certain records of these companies, in that re- 
spect this is quoted from that opening statement: 

Information in the bank rec ords will establish whether or not certain financial 
and other reports filed with the Securities and Exchange Commission by the East 
Boston Co. and the Boston Port Development Co. were false or true. It will 
also help to establish that the failure of these companies for some years to 
comply with the Securities and Exchange Act of 1934 and other laws, and the 
failure of the Commission to take appropriate action, may have been the result 
of improper external pressures by persons in high governmental positions, and 
that such persons have been the recipients of the bounty of the corporations 
thus favored. 

It is the belief of the subcommittee that, based on the information 
received from the Pilgrim Trust Co. and other evidence which has 
been presented to this committee, there may be a question of the truth 
or falsity of the reports submitted to the Securities and Exchange 
Commission by these companies. 

I repeat that within the jurisdiction of this committee is the right 
to inquire into the adequacy of the protection to investors afforded by 
the disclosure and regulatory provisions of the various securities acts. 

It was charged in your statement that was just read to the com- 
mittee that this committee is more interested in laying a foundation 
for proceedings against you. 

Mr. Goldfine, “that is w holly and absolutely false. This com- 
mittee—and I have said this before publicly and privately—would 
much prefer having the benefit of the information that it has re- 
quested from you and which you have in your possession or within 
your knowledge, which the committee feels to be pertinent and rele- 

vant to this investigation, than in attempting to institute or lay the 
foundation of any proceedings against anyone. 

We are charged with a responsibility, and we intend to carry out 
that responsibility. 
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The only way that a congressional committee, as in a court, may 
compel testimony of witnesses regarding pertinent facts is, as you 
know, under the compulsion of a subpena and the threat of proceed- 
ings in case the witness refuses to testify to such pertinent issues. 

That is all, Mr. Chairman. 

The Cuamman. Mr. Bennett. 

Mr. Bennett. Mr. Chairman, on the question of relevancy and 
pertinency I would like to make a brief comment, too, about the legal 
arguments that Mr. Goldfine has just presented. 

At the top of page 4 of the statement that he read it is stated that 
there is not a scintilla of evidence to show any preferential treat- 
ment. 

I disagree with that statement. I think there is certainly evidence 
in this record from which a reasonable person could infer that pref- 
erential treatment was extended in this case. And, in addition to 
that, there is evidence presented by Mr. Goldfine himself that an 
attempt was made to secure preferential treatment on the part of 
high officials of the Government. And, so, to write this relevancy 
question off on that basis does not make too much sense to me. 

However, in addition to that, Mr. Chairman, this committee does 
not have to show, as to the question of relev ancy, that anything 
dishonest was done by Mr. Goldfine. It does not have to show that 
he obtained preferential treatment in order that it may inquire into 
the reasons why these reports were not filed for a period of 8 years. 
It is a part of our legislative duty to determine the reasons why these 
annual reports were not filed for a period of 8 years and why court 
action was necessary ultimately to require their filing in order that 
we may determine w yhere the fault lies. 

It may be in this case there is an insufficiency of authority on the 
part of the securities and exchange laws to require filing of these re- 
ports prcenptiy. Section 13 of the act requires that these reports be 
filed annually. When we are presented with a situation where a 
report was not filed for an 8-year period and we have testimony from 
officials of the Securities and Exchange Commission to the effect that 
this was one of few cases which were so handled, I think we certainly 
have the right, Mr. Chairman, to inquire as to the reasons these reports 
were not filed, and there is where the questions which Mr. Lishman 
asked the witness the last. time he was here about these various with- 
drawals from the Boston Port Development Co. could very well 
provide the committee and the Congress with the answers to the 
questions as to why and how and upon what basis this company could 
for a period of 8 years get by without the filing of these reports. If 
that is not true, Mr. Chairman, then we certainly are opereene. in an 
ineffective vacuum because one of the prime purposes of this in- 
vestigation is to seek this information. 

On that. basis I would like to proceed with a few questions on the 
reasons for not filing this report. 

Mr. Goldfine, when did the failure of the East. Boston Co. to file 
SEC reports first come to your knowledge and attention? 

Mr. Gotprine. Would you please ask the question again? 

Mr. Bennetr. When did the failure of the East Boston Co. to file 
Securities and Exchange Commission reports first come to your knowl- 
edge and attention ? 
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Mr. Gotprine. The first time it came to my attention was when the 
Securities and Exchange Commission had brought proceedings. Up 
to that time I knew nothing about the case. 

Mr. Bennetr. That was some time in 1954 or 1953 ? 

Mr. Gotpring. About that time, yes, sir, Mr. Bennett. 

Mr. Bennett. Whosupplied you with this information ? 

Mr. Goupring. My secretary called my attention to it. 

Mr. Bennett. And she did not call your attention to it prior to the 
time the court proceedings were instituted ? 

Mr. Gotprine. No, sir; she did not, and I never knew anything 
about 10 cases or never heard of 10 cases until that time. 

Mr. Bennett. Is it not true during all of the 8 years in which the 
East Boston Co. failed to file these reports that you were the con- 
trolling stockholder of that company and its subsidiary ? 

Mr. Gotprine. Would you please ask the question again? 

Mr. Bennerr. Will you read the question ? 

(Record read.) 

Mr. Gotprine. Yes, sir; I was. 

Mr. Bennett. Is it not true that prior to the time the SEC started 
this court action to require your company to file reports that you had 
been contacted—you or the company had been contacted by the Bos- 
ton Stock Exchange in reference to the filing of these reports? 

Mr. Gouortne. That I cannot answer. I know nothing about that. 

Mr. Bennerr. Did Miss Paperman ever call your attention to the 
fact that the Boston Stock Exchange was on your neck§ 

Mr. Gotprine. Not that I remember. Mr. Bennett. 

Mr. Bennerr. Did she call it to your attention, the Boston Stock 
Exchange inquiries, after the SEC started the investigations ? 

Mr. Gotprine. It is around that time; yes, sir. 

Mr. Bennett. So you first found out about these reports in 1954? 

Mr. Gouprine. About that time. 

Mr. Bennett. Did you feel that the filing of these reports was a 
matter of great difficulty for the East Boston Co.? 

Mr. Gotprineg. I could not tell you because I am not an accountant. 
I knew nothing about 10-K’s about 1954. I never heard of 10-K’s 
in my life. 

Mr. Bennett. Did you ever attempt to find out what a 10-K is? 

Mr. Gotprine. Would you please speak a little louder? I am a 
little hard of hearing. 

Mr. Bennett. Did you ever attempt to find out what these 10—K’s 
required ? 

Mr. Gotprtne. No, sir, I did not. 

Mr. Bennett. Even after the SEC 

Mr. Gotprine. Yes, I knew then what the 10-K’s was supposed to 
be but that is the first time I heard about it. 

Mr. Bennett. Why did you not instruct your people in the East 
Boston Co. to make these reports when you found out the SEC re- 
quired them ? 

Mr. Gouprine. Because I knew nothing about that. 

Mr. Benner. Afterwards. After the SEC took you in court, you 
were told about this necessity of filing reports. So you went to a 
firm of attorneys or your attorneys and discussed the matter with 
them, I assume, because you had attorneys representing you in that 





case. 
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Mr. Gouprine. That is correct. 

Mr. Bennerr. Why did you not instruct the officials of the East 
Boston Co., who were running its affairs, to file the reports? Why did 
you contest this case in court ? 

Mr. Gotprine. Well, after I knew about it, we certainly did take 
the matter up with accountants, Miss Paperman, we talked with our 
attorneys, and we tried to file them as soon as it was humanly pos- 
sible. 

Mr. Bennetr. Now, Mr. Goldfine, that case was in court in Bos- 
ton—the injunction case asking the court to order you to file this re- 
port—for more than a year, was it not ? 

Mr. Gotpring. Probably it was. 

Mr. Bennerr. And during that year, did you indicate to the SEC 
that you would file this report and that you were trying to get the 
report together ? 

Mr. Gotprine. I think we did. I didn’t do it personally; no, I 
think we did after the case was brought in court. That thing came up 
there and I think we did to our very best. 

Mr. Bennett. What means did you employ to convey that infor- 
mation to the SEC ¢ 

Mr. Gouprinek. I can’t answer that question. AJI I know is that we 
took it up with the attorneys and Miss Paperman and the accountants 
went into the situation and the results speak for themselves. 

Mr. Bennetr. Yes. But the results were continued delays. 

Mr. Gouiprinr. We did the best we could, I can tell you that. It 
takes a long time, from what I understand, to get all the details and 
everything that has to be done. It takes all that time, and the records 
speak for themselves. 

Mr. Bennerr. Why did you continue to resist the filing of these 
reports ? 

r. Gotpr1ne. I don’t think we resisted at any time. 

Mr. Bennetr. You were taken to court in 1954. 

Mr. Gotprine. What did you say ¢ 

Mr. Bennett. You were taken into court 

Mr. GotpFinE. You mean the company, not me. Let us get it right. 

Mr. Bennett.. In 1954. The SEC case was started in 1954, and 
dragged along until November of 1955. 

Mr. Goutprine. I think you are right. 

Mr. Bennerr. That was more than a year after the case was 
started. Then in November you were finally ordered to get this 
report filed, were you not? 

Mr. Gotprine. Yes, sir. 

Mr. Bennett. Is it not also true—— 

(The witness confers with his counsel. ) 

Mr. Gotprink. Just a minute. Would you ask me the question 
again? 

(The witness confers with his counsel. ) 

Mr. Sears. Mr. Bennett, the docket of the court shows that in June 
1955 there was summary judgment against East Boston Co. by Me- 
Carthy, J., ordering the 10—K reports to be filed. 

In November 1955, that you refer to, was when the fine was imposed 
by the judge. 

Mr. Bennerr. When did the SEC institute proceedings ? 
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Mr. Sears. May 24, 1954. 

Mr. Bennerr. The case was started in May 1954. There was a 
judgment ordering him to file the report in June 1955, but you still 
did not file them. ! 

In November 1955, about 4 or 5 months later, contempt proceedings 
were started against you. Isthat not true? 

Mr. Gotprine. Yes, sir. 

Mr. Bennett. Is it also not true that you still did not file the 
report ? 

r. GotpFIne. We didn’t file at that time, no, sir. 

Mr. Bennett. And you waited, although the contempt order was 
in 1955, until February 1956, before you filed any kind of a report? 

Mr. Gorprine. December of that same year we filed the first 10-K’s. 
In December of that same year, Mr. Bennett. 

Mr. Bennett. But it was an inadequate report. 

Mr. Gotprine. That’s correct. 

Mr. Bennett. And in February, the Government came in with 
contempt proceedings? 

Mr. Gorprine. That is correct. 

Mr. Bennett. That was in February of 1956. It was later than 
that that you finally filed a satisfactory report. When was that? 

Mr. Gotpring. Just 1 minute, please. 

My attorneys have the record here. 

Mr. Szars. They were filed in proper form, acceptable to SEC, in 
February 1956. 

Mr. Bennerr. Mr. Chairman, I have a number of other questions. 
I did not know you were operating under a 15-minute rule. You did 
not advise me that the chairman was going to limit the time to 15 
minutes. I do have a number of other questions. 

The Cuatrman. Very well. We will get back to the gentleman 
later. 

Mr. Mack? 

Mr. Mack. Mr. Goldfine, I would like to ask—— 

Mr. Gotprineg. A little bit louder, please. 

Mr. Mack. Mr. Goldfine, I would like to ask you a few questions 
about the meeting in the Sheraton-Carlton Hotel on May 10, 1955. 
You recall the occasion of the meeting in the Sheraton-Carlton Hotel ? 

Mr. Gouprine. I do. 

Mr. Mack. For what purpose was this meeting arranged? Did 
Mr. Sherman Adams request to see you on this occasion, or did you 
request to see him? How did it happen that you had the meeting 
here at the Sheraton ? 

Mr. Gouprine. You are talking about the meeting with Mr. Fox 
and my son and myself that I testified to, Mr. Mack? 

Mr. Mack. Yes. I believe Mr. Sherman Adams was there, too. 

Mr. Gouprine. He came up for about 10 minutes at that time; that 
is correct. 

Mr. Mack. That is exactly the question that I raise. Mr. Fox said 
it was about an hour and a half, and you said it was 10 or 15 minutes. 
I just thought that we could shed a little light on this problem, 

Mr. Gotprine. What did yousay? A little bit louder. 

Mr. Mack. I asked you a little earlier why the meeting was ar 
ranged and how it happened to be arranged. 
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Mr. Gotprinr. My son and myself, we had an appointment in 
a to have dinner, and Mr. Fox tried to call my Boston 
office. He wanted to know where I was. He was told that I was in 
Washington. 

Mr. Mack. Where were you in Washington ? 

Mr. Goupring. At the Sheraton-Carlton. 

Mr. Mack. He was told that you were at the Sheraton-Carlton ? 

Mr. Gouprine. Naturally he was told because when he called me he 
asked me if I wouldn’t make reservations for him. 

Mr. Mack. When you called at the Sheraton-Carlton 

Mr. Goutprine. Pardon? When he done what? 

Mr. Mack. I assume that he called you at the Sheraton-Carlton. 

Mr. Gotpring. That’s where he got me, at the Sheraton-Carlton ; 
that is correct. 

Mr. Mack. And then he requested you to make reservations for 
him ? 

Mr. Gouprine. He asked me if I could make reservations for him. 

Mr. Mack. And then you proceeded to make the reservations. Is 
that correct ? 

Mr. Gotprine. That is correct. The reservations were made for 
him. 

Mr. Mack. Was this before or after you checked into the hotel? 

Mr. Gouprinz. Well, I couldn’t tell you whether it was that same 
day or the day before he come. All I know, he was there on the 
10th, as he testified. 

Mr. Mack. And you were already at the Sheraton-Carlton Hotel 
when he called you ? 

Mr. Gotprine. That is correct. I wassomeplace. 

Mr. Mack. You testified you were at the Sheraton-Carlton Hotel. 

Mr. Goupring. I don’t remember. He reached me in Washington, 
and I was at the Sheraton-Carlton 

Mr. Mack. You remember very vividly it was only 10 minutes or 
15 minutes you met with Sherman Adams? 

Mr. Gotprinr. Sherman Adams came up while we were having 
dinner. I testified to that. 

Mr. Mack. He came up while you were having dinner? 

Mr. Gotprinz. Yes, with Mr. Fox, and my son, and myself. 

Mr. Mack. And hestayed for 10 or 15 minutes ? 

Mr. Gotprine. Sherman Adams? That is all he was there; that is 
correct. 

Mr. Mack. He was only in the room 

Mr. Gotprtne. In where? 

Mr. Mack. He was only in your room for 10 or 15 minutes? 

Mr. Gouprinr. About 10 or 15 minutes. That is correct. 

Mr. Mack. Then he departed? You were quite certain about Mr. 
Fox calling you from Boston. Is that correct? 

Mr. Gorprine. I don’t know where he called me from. You never 
can tell where Mr. Fox is. For all I know, he might have been 
near Washington somewheres. All I know is that he called me 
personally. 

_ Mr. Mack. At the time you were having dinner Mr. Adams came 
in. Isthat correct? 
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Mr. Gouprine. Yes; while we were having dinner Mr. Adams came 
in. 

Mr. Mack. But he did not join you for dinner ¢ 

Mr. Gotprine. He did not. 

Mr. Mack. I presume that earlier in the day you called him and 
invited him to come by——— 

Mr. Gotprine. I cannot hear you. A little bit louder, please. 

Mr. Mack. I presume that earlier in the day you had called Sher- 
man Adams, called your good friend Sherman Adams, and asked him 
to stop by for a few minutes and have a drink or—— 

Mr. Gotprtne. I didn’t tell him how long he was going to be there. 
All I can tell when he got there how long he was there. I didn’t tell 
him fora few minutes. I asked him to stop by. 

Mr. Mack. But you did call him, and you did ask him to stop by? 

Mr. Gorprinet. I certainly did. 

Mr. Mack. And Mr. Fox was there at the time? 

Mr. Gotprinr. When Governor Adams got there Mr. Fox was there 
already. That’s correct. 

Mr. Mack. So you had no business to discuss with Mr. Adams at 
the time? 

Mr. Gorprtne. There was no discussion of any business. 

Mr. Macx. It was strictly a social call when he came by? 

Mr. Gorprine. You can call it social call if you wish. 

Mr. Mack. It must have been. If it was not for business, then it 
was just a social call. 

Mr. Gorprine. Well, call it a social call. 

Mr. Mack. And you did not have a conference with Mr. Adams 
at the time that Mr. Fox was in your quarters? 

Mr. Gotprine. Would you please ask me the question, please? 

Mr. Mack. My question is, did you have a conference with Mr. 
Adams at the time that Mr. Fox was in your room. 

Let me restate the question. 

Did you have a private conference with Mr. Adams? 

Mr. Gotprtne. No, sir; there was no private conference at all. 

Mr. Mack. You did not know that Mr. Fox was going to be in 
Washington until after you arrived here. Is that correct? 

Mr. Gouprinr. I wouldn’t say that. When he got there I knew 
he was there. 

Mr. Mack. You just stated that he had to call your Boston office. 

Mr. Gotprine. That’s right. 

Mr. Mack. And he called 

Mr. Gouprine. I called the Boston office where he was, and the 
Boston office told him where I was. 

Mr. Mack. And he called you at the Sheraton-Carlton Hotel 
where you registered ? 

Mr. Goutprine. As far as I know, I think it was the Sheraton-Carl- 
ton that he called me, but he reached me and I made the reservations 
for him. 

Mr. Mack. You would have herdly been anywhere other than the 
Sheraton-Carlton; would you really? 

Mr. Gotprine. What did you say? 

Mr. Mack. You would hardly be anywhere other than the Sheraton- 
Carlton ? 
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Mr. GoupFineE. I wouldn’t say that. 

Mr. Mack. You testified a little earlier that you were at the Shera- 
ton-Carlton. I was only checking on the veracity of your statement 
and the statement of Mr. Fox, and I assumed that you had testified 
previously and indicated that Mr. Fox had called you in Washington, 
and if you weren’t at the Sheraton-Carlton you must have been at 
some other hotel here. 

Mr. Gouprinz. I don’t have to be at a hotel. There are plenty of 
other places in Washington besides hotel. 

Mr. Mack. Where were your? At the Adams house? 

Mr. Gotprine. Pardon ¢ 

Mr. Mack. I said were you staying at the Sherman Adams house 
at the time Mr. Fox called you? 

Mr. GoupFine. I don’t know. No, sir; I don’t think so. 

Mr. Mack. Then you were probably at a hotel. 

Mr. Gotprine. No; I wouldn’t say that. 

Mr. Mack. Were you at the White House in the Executive Office? 

Mr. Gotprine. I don’t know where I was. 

I would like to tell you that Fox reached me, and I made reserva- 
tions for him. I wasin Washington, period. 

Mr. Mack. Mr. Chairman, I am not pursuing this point any fur- 
ther. I feel that there is some question as to the testimony. 

It is my understanding that Mr. Fox and Mr. Goldfine were checked 
in at the Sheraton-Carlton at the same hour, and, therefore, I doubt 
that under these circumstances a telephone call was received from 
Mr. Fox to Mr. Goldfine concerning reservations, if he already had 
a room at the hotel. 

The CHarrman. Would the gentleman yield at this point to try to 
help clear it up ¢ 

Mr. Mack. Yes, sir. 

The CHatrman. Mr. Goldfine, what Mr. Mack is endeavoring to 
clear up is, Do you remember whether or not you received the tele- 
, call from Mr. Fox while you were at the Sheraton-Carlton 

otel ¢ 

Mr. Gotprine. I remember of Fox calling me, but whether I was 
at the Sheraton-Carlton Hotel or they reached me elsewhere I don’t 
know, but I think it was the Sheraton-Carlton I got the call. 

The CuatrmMan. Were you at the White House that day ? 

Mr. Gotprine. Not to my knowledge. 

The Cuarrman. Were you at Mr. Sherman Adams’ home that day? 

Mr. Gotprine. I don’t think I was. 

The Cuarmrman. That is what Mr. Mack, I think, is trying to find 
out. 

Mr. Gotprine. Thank you. 

Mr. Sears. Mr. Chairman, may I perhaps assist Mr. Mack in the 
statement that they both booked in at the Sheraton-Carlton at the 
same time? The evidence from Mr. Fox was that he did not sign the 
register. 

Mr. Mack. That is entirely true. We have all agreed to that. Mr. 
Fox testified to that effect, that he did not sign the register, that some- 
one else had registered for him. 

My point is that they were registered with consecutive numbers at 


the exact hour, both Mr. Fox and Mr. Goldfine were registered, and it 
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would have been rather senseless for anyone to be calling from Boston 
to get a reservation that he already had. So I must say that there is 
something to be said for the statement made by Mr. Fox and the 
statement made by Mr. Goldfine. 

I yield to my colleague. 

Mr. Witu1ams. Mr. Goldfine, did you register Mr. Fox in yourself ? 

Mr. Gotprineg. I can’t tell you whether I registered myself. All I 
know is that reservation were made by him through me. 

Mr. Wuu1aMs. Reservations were made by him through you? 

Mr. Gotprine. Yes; through me, 

Mr. Wuu1ams. You do not recall whether those reservations were 
made after you had checked into the hotel or prior to the time you 
checked into the hotel ? 

Mr. Gotpring. No; it couldn’t be before I checked into the hotel. 
I don’t think so. 

Mr. Wuu1aMs. Are you in a position to state that they were made 
after you had checked into the hotel ? 

Mr. Gowprine. I am not positive. I think it was, but I am not 
sure. 

Mr. WituiaMs. The reason I ask you, Mr. Goldfine, is that I have 
before me a record of these registrations. The registration number 
of Mr. Fox, as a guest of this hotel, is 27415, and the registration of 
Mr. Goldfine at this hotel is 27416. That would indicate that Mr. Fox 
actually was registered preceding your registration by one registra- 
tion. 

Mr. Gotprinr. Would you please say that again, Mr. Williams? 

Mr. Wriu1as. Mr. Fox’ registration number—the number of his 
registration—for hotel record purposes is 27415. 

our registration is 27416, which would indicate that you regis- 
tered immediately after Mr. Fox was registered into the hotel. 

Mr. Gotprine. No; it wouldn’t indicate that at all. Why would 
it? Supposing I had that room and they were able to give another 
room. Hedidn’t put his name on when he checked in. 

Mr. Wiiu1aMs. Someone registered him in. 

Mr. Gotprtne. Well, I didn’t—you mean—— 

(The witness confers with his counsel.) 

The Cuamman, Anything further, Mr. Mack? 

Mr. Mack. Yes, Mr, Chairman, I have a couple of other questions. 

First of all, I would like to say along this line that there is no point 
of going back and reading Mr. Fox’ testimony, but in view of testi- 
mony this morning, it adds much credence to what he had said. Ap- 
parently Mr. Fox’ statement, according to the records we have, is 
much more accurate than Mr. Goldfine’s. 

Then, Mr. Goldfine, I have one other question. I would like to ask 
you about this same occasion. Normally, when you check into hotels 
and have guests in, you are not very concerned about how much money 
is spent for food and thinks like that. The normal procedure is to 
put it on the bill and sign a check for it. If you entertained Mr. Fox 
and your son in the hotel room for dinner on that occasion, you must 
have paid them cash for the meal which is a departure from the nor- 
mal routine. Isthat what happened ? 

I notice on the hotel statement that there is no charge whatever for 
dinners, 
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My curiosity is aroused and I am wondering how it happened on 
that occasion if you were there having dinner ‘at the time that Sher- 
man Adams came in, how it happened that you did not have it charged 
to your hotel bill ? 

Mr. Gouprine. I didn’t want. I didn’t have a charge account at 
the hotel. 

Mr. Mack. That is right. 

(The witness confers with his counsel.) 

Mr. Mack. I want to ask how it happened that you paid cash for 
the meal that night. 

Mr. Gouprine. I didn’t say that. I don’t know how it was paid. 
All I can tell you is who was there and the time that Governor 
Adams came in. 

Mr. Mack. My point is that you were having dinner on that occa- 
sion and you did have to pay cash for it because it is not included on 
the hotel bills. 

Mr. Chairman, I have noted the filibuster that has been going on this 
morning and the efforts being made to avert further questioning. 

I hope that the members of this committee are given a fair and 
adequate opportunity to question Mr. Goldfine and that there will not 
be any attempt made to shut us off. 

The Cuarmman. I am sure the gentleman does not indicate that the 
Chair is trying to cut anybody off. It was the understanding that 
each member would have the opportunity to ask some questions. 

I thought we all agreed to a 15-minute limitation. 

Mr. Mack. Mr. Chairman, I certainly am not critical of the Chair. 
You have been very fair in the entire investigation, and he has always 
been fair in committee proceedings of any kind. 

I would like to ask a question as to whether or not this 15-minute 
limitation was for one round or a total limitation on the questioning. 

The Cuairman. No; it is Just for the first round. 

Mr. Mack. That is what I thought. 

I think the chairman is extremely fair. 

The Cuatrman. Mr. Hale. 

Mr. Hare. I will just take a minute. 

Mr. Goldfine, have you ever made any gifts to any present or any 
former member e the Federal Trade Commission ? 

Mr. Goiprine. I don’t think I ever did. 

Mr. Havre. Have you ever made any gifts to any present or former 
member of the Securities and Exch: ange ( yommission ¢ 

(The witness confers with his counse 1.) 

Mr. Go_prine. I don’t think I did. 

Mr. Hate. Are you sure? 

Mr. Gouprine. 'To the best of my knowledge at this moment. 

Mr. Harr. Did you ever entertain or pay hotel bills for any present 
or any former member of the Federal Trade Commission ? 

Mr. Gotprinr. You mean to a former member and who is not a 
member now ; is that what you are talking about ? 

Mr. Hatr. Yes. 

Mr. Gortprrner. Not tomy knowledge. 

Mr. Harr. Did you ever entertain or pay hotel bills for any present 
or any former member of the Securities and Exchange Commission ? 

Mr. Goiprine. Not tomy knowledge. 


3 
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Mr. Hare. Your best recollection is that you never entertained or 
made gifts to any present or any former member of either of those 
Commissions ¢ 

Mr. Gotprine. Not to my knowledge at the present time. 

Mr. Hate. Have you ever made any gifts to any member of any 
regulatory commission ? 

Mr. Gotprine. I don’t think so. 

Mr. Hate. Have you ever made gifts to anybody on the staff of 
the Federal Trade Commission. 

Mr. GoitpFine. What do you mean by the staff? 

Mr. Harz. Any employee of the Federal Trade Commission ? 

Mr. Gouprine. I don’t think I did. 

Mr. Hate. Have you ever entertained any member of the Federal 
Trade Commission ? 

Mr. Gotprine. No, sir; I did not. 

Mr. Hate. Have you ever entertained any member of the staff of 
the Securities and Exchange Commission ? 

Mr. GotpFinE. You mean while they were in Government service, 
or that they had no more connection with the service ? 

Mr. Hare. I mean while they were such employees, yes. 

Mr. Gotprine. While they were in Government service you are 
talking about? 

Mr. Hate. Yes. 

Mr. Goutprine. Not to my knowledge. 

Mr. Hate. Did you ever make any gifts to any member of the 
staff of the SEC? 

Mr. Gotprinr. While they were in Government service? 

Mr. Hate. Yes. 

Mr. Gotprinr. Not to my knowledge. 

Mr. Hate. Would the answer be the same as to any of your 
companies ¢ 

Mr. GoupFine. Would you please repeat that question? What did 
you say? 

Mr. Hater. I asked you if you entertained various people or made 
gifts to various people. 

I now inquire whether any of your companies made any such gifts? 

Mr. Gouprine. To whom? You mean while they were in Govern- 
ment service again ¢ 

Mr. Hate. Yes. 

Mr. Gotprinre. Not to my knowledge. Not that I remember. 

Mr. Hate. Or ever entertained any of these people ¢ 

Mr. Gouprine. You are talking about the companies ¢ 

Mr. Hate. Yes. 

Mr. GoprFine. I personally don’t remember any time that I en- 
tertained any while they were in Government service. 

Mr. Hare. When you say “while they were in Government service,” 
you mean you entertained them before they were in Government 
service ? 

Mr. GoupFIneE. It is possible after a man has been in Government 
service and has been out for 2 or 3 years and | wouldn’t even know he 
was in Government service, I might have had dinner with somebody, 
and L might have had dinner some time before a man ever entered 
Government service. That could be. 
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The Cuatrman. Mr. Flynt. 

Mr. Fiynt. Mr. Goldfine, when did you acquire controlling interest 
in the East Boston Co. ? 

Mr. Gorprtne. I think in the forties. In the early forties. 

Mr. Fiynt. During the period which has been under discussion 
during the 8 years that no 10-K forms were filed with Securities and 
Exchange Commission, who was the executive head of that company ? 
I believe you stated you were not an officer. 

Mr. Gotprine. After McDonald died, you mean? 

Mr. Fiynv. Yes. 

Mr. Gouprinz. Who were the officers ? 

Mr. Fiynt. Who ran the company? 

Mr. GoupFinr. The company was inactive. There was not much 
done at all after McDonald died. It was very inactive. The records 
will show that. 

Mr. Friynr. Who received the communication from the Securities 
and Exchange Commission first requesting and then demanding the 
filing of form 10-K’s? 

Mr. Gouprinr. I think Miss Paperman. 

Mr. Fiynt. When did she call that to your attention ? 

Mr. Gouprtne. She called it to my attention after she received it. 

Mr. Frynt. When was that? 

Mr. Go.tprine. She brought it to my attention after the SEC 
brought proceedings. 

Mr. Friynr. What did you tell her? 

Mr. Gotprine. We consulted with our lawyers and went up to see 
Mr. Brickley, and we discussed it with Mr. Brickley. 

Mr. Frynr. Did you ever tell her to prepare the necessary forms 
and submit them ? 

Mr. Gorprinr. Pardon me? 

Mr. Fiynt. Did you at any time after the demands were made by 
the Securities and Exchange Commission direct Miss Paperman to 
prepare and file the requested forms? 

Mr. Gouprine. Well, we went up and saw Mr. Brickley, and then 
we got in touch with our accountant, Mr. Brown, and from then on the 
results speak for themselves, what was done. 

Mr. Fiynt. Did you at any time direct the filing of these forms 
which had been requested ? 

Mr. Gouprine. Well, I certainly did. After those proceedings 
were brought and we took it up with the attorneys, we then tried to 
have them filed as soon as it was possible. 

Mr. Fiynt. Some 21 months passed by after the case was docketed 
in the U.S. district court in Boston. Would it have taken, in the 
normal course of business, 21 months to prepare and file the forms 
which the SEC requested ? 

Mr. Gotprinr. It all depends. It probably would. Where they 
hadn’t been filed and there was so much to do, I don’t think 21 was 
too much. I think it wasn’t enough, as a matter of fact. 

Mr. Fiynt. Did you during that 21-month period direct the filing 
of these forms ? 

Mr. Gotprine. During the 21 months Mr. Brickley, Mr. Brown, and 
Mr. Sears, Miss Paperman and myself had numerous conferences 
about getting them out as fast as we possibly could. 
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Mr. Fiynt. That was not my question, Mr. Goldfine. My question 
was, Did you at any time during this 21-month period direct that these 
forms be filed 2 

Mr. Gouprine. I constantly—I would say I did, and Miss Paperman 
could answer that better than I could because she is right here. 

Mr. F.iynr. If you directed her to file them, do you know why she 
did not ? 

Mr. Goiprtne. I wouldn’t say she didn’t. She did. We finally 
filed them. 

Mr. Fiynr. Why was the 8-year period allowed to elapse without 
these forms being filed as required by law ? 

Mr. GotprineE. What did you say, please 

Mr. Firynr. Why did you permit 8 years to go by without these 
forms a filed ? 

Mr. Gotprine. I never knew anything about 10-K’s until the SEC 
brought proceedings. I didn’t even know what 10-KK was. I’ve told 
you that a half dozen times already. 

Mr. Fiynr. You found out about iret, though, before the actual 
court proceedings were filed in the U.S. district court ? 

Mr. Gotprtne. The first time I heard about them was when Miss 
Paperman called my attention to them, and she is right here and can 
give it to you in more detail. 

Mr. Fiyntr. When was that? 

Mr. Gotprinr. That is when the suit was filed by the SEC. 

Mr. Fiynr. Did you mean to tell this committee that Miss Paper- 
man never told you that it had been demanded that these forms be 
filed ? 

Mr. Gotprtne. She told me after she heard from the SEC. 

Mr. Frynt. Then what did you tell her then? To disregard 
the—— 

Mr. Gorprtne. Then we made an appointment and went up to see 
Mr. Brickley. 

Mr. Fiynvt. In your statement, on page 20, you say: 

In November of 1955 I was informed that the Government had instituted 
proceedings asking that I personally, together with others, be held in contempt 
of court for failing to file the reports, 

Prior to that time, am I correct in assuming that there had been a 
substantial volume of correspondence between the Securities and Ex- 
change Commission and the East Boston Co. on the subject matter of 
these delinquent forms? 

Mr. Gouprine. I think there was. Miss Paperman can tell you 
that. 

Mr. Frynr. When did Miss Paperman first tell you that the SEC 
had demanded certain information and the filing of certain forms to 
that Commission ¢ 

Mr. Gouprine. To the best of my knowledge, Miss Paperman told 
me that just as soon as she heard from the SEC and the proceedings 
were brought. 

Mr. Fiynt. When was that? The SEC instituted court proceed- 
ings in November of 1955. 

Mr. Go.prinE. My attorney tells me May of 1954. 

Mr. A YNT. ag of 1954. 

Mr. Gouprine. That’s right. 
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Mr. Fiynt. How long had correspondence been going on between 
East Boston and Securities and Exchange Commission before the 
proceedings were filed in the U.S. court 

Mr. Gotprine. That I don’t know. Miss Paperman can tell you 
that. 

Mr. Fiuynr. When did she first call it to your attention ? 

Mr. Gouprine. I would say in 1954. 

Mr. Fiynr. Was it before the Securities and Exchange Commis- 
sion proceedings in court? 

Mr. Gotprtne. To the best of my knowledge, she told me that in 
1954. 

Mr. Fiynt. Prior to the filing of the court proceedings did you at 
any time direct Miss Paperman to file the forms which had been 
demanded ? 

Mr. Govprtne. I told you we went up and saw Mr. Brickley when 
we first heard. Before 1954? No, sir. 

Mr. Fiynr. Do you mean to tell the committee that you knew 
nothing about the dispute between East Boston and the SEC until 
the matter was brought into the U.S. district court? 

Mr. Gouprine. Yes, sir; I do. 

Mr. Friynr. You never heard anything about the corres- 
pondence-——— 

Mr. Gouprine. The first time I heard from Miss Paperman was in 
1954, and she is right here and can explain it better than I can. 

Mr. Fiynr. Who was supposed to be running East Boston ? 

Mr. Gotprine. The directors and the president who was elected 
after Mr. McDonald died. 

Mr. Fiynr. After Mr. McDonald died, who directed the affairs of 
the East Boston Co. when the board of directors were not in session ? 

Mr. Gouprine. I told you it was inactive right after MeDonald 
died, and that’s one of the reasons in my mind why it hadn’t been filed, 
because up to the time of Mr. McDonald’s death he was the active 
party, and he ran the company. 

Mr. Fiynt. Mr. DeDonald died in 1948. Is that correct ? 

Mr. Gouprine. He died in August, I think, of 1948. 

Mr. Fiynr. Was East Boston Co. inactive from 1948 until 1954? 

Mr. Gotprine. I would call it inactive; yes. There was very little 
done from 1948 to 1954. 

Mr. Fiynv. Is it not true that the question of the delisting of East 
Boston Co. came under consideration in 1949 ? 

Mr. Gouprine. No, sir; it was not. 

Mr. Fiynr. Is it not true that the Securities and Exchange Com- 
mission took action concerning the irregularities and delinquencies in 
filing returns substantially prior to 1954? 

Mr. Gotprinr. Would you please put that question again ? 

Mr. Fiynr. Is it not true that the Securities and Exchange Com- 
mission began to make inquiries concerning these delinquent forms 
substantially prior to 1954% 

Mr. Gotprine. Not that I know of. 

Mr. Frynr. Who would have known of it in East Boston Co. ? 

Mr. Gouprine. Miss Paperman is right here. She can answer that 
question, 
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Mr. Fuynr. Does not Miss Paperman usually bring to your at- 
tention any communications from Government agencies concerning 
these subjects? 

Mr. Gouprine. It depends on how important it is. 

Mr. Fuynt. When she receives a demand or request from a Gov- 
ernment agency like the Securities and Exchange Commission, who 
does she take it up with? 

Mr. Go.prinr. Miss Paperman is right here, and I would like to 
have her answer that. 

Mr. Fiynv. She works for you? 

Mr. Goupring. Yes, sir; she does. 

Mr. Fiynr. Did you give her any directives at any time concern- 
ing action to be taken when demands or requests are submitted con- 
cerning any of the companies from Government agencies? 

Mr. Gotprine. Until we heard from the SEC and proceedings were 
brought, Miss Paperman had not called my attention to it. That was 
the first time I knew about the 10-Ks. 

Mr. Fiynt. Can you fix the time either from your own recollection 
or by consulting Miss Paperman, when the first demand for 10-Ks 
was filed on East Boston Co. ? 

Mr. Gouprine. Miss Paperman is right here and I would like her 
to answer that question. 

(The witness confers with Miss Paperman and counsel.) 

Mr. Gotprine. Miss Paperman doesn’t have the correspondence 
here, and she doesn’t remember when she got the first letter. 

Mr. Fiynt. Mr. Chairman, [I am informed my 15 minutes have 
expired. I would like to resume this line of questioning when my 
turn comes again, 

The Cuarrman. Very well. 

Mr. Wolverton. 

Mr. Wou.verton. Mr. Chairman, I only have two or three ques- 
tions, and there is a comment I would like to make. It relates to the 
statement that was made by the witness about giving reasons on why 
he would not answer certain questions that had been propounded to 
him at the previous meeting. 

I am not certain that my position was made entirely clear. The 
position I took today with reference to the right of this witness to 
place in the record his legal objections to questions that had been 
asked was based upon a very cryptic remark and statement of prin- 
ciple that was made many years ago by a very celebrated character 
when he said, “I may not agree with what he said, but I do insist that 
he have a right to say it.” So that in this particular instance I we 
insisting that the witness have the right to speak regardless of whether 
I agreed with what he had said. 

You quoted the statement which was given at that time. I find that 
under part I he has said that he cannot agree with the soundness of 
the assumptions set forth in the statement of pertinency which was 
read into the record by the chairman of a subcommittee for the pur- 
pose of demonstrating the propriety of the questions asked Mr. 
Goldfine. 

I want to say that I object to that. I do not agree with it. I am in 
accord with the statement that was made by the chairman on that 
occasion. I believe it sets forth succinctly and truly the real juris- 
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diction of this committee that gave a basis for the questions that were 
asked. 

Furthermore, reference is made to the statement that was made by 
Mr. Williams at Boston. I attended that hearing. I participated 
in it. I heard the statement that was read by Mr. Williams, parts 
of which he has referred to today, and I must say that I agree fully 
with the statement that he made at that time and which he has made 
today with respect to the right of this committee to ask the questions 
that have been propounded to the witness. 

I do not believe that the statement which was made on July 11 is 
inconsistent with, nor does it go beyond any prior statement of the 
scope and the functions and duties of this subcommittee. 

Under heading 2 the witness stated that he believed the questions 
which have not been answered are not pertinent to any proper subject 
matter of inquiry before the subcommittee, are beyond the scope of the 
authority of the committee, and that, regardless of what the announced 
purpose motivating those questions, the record simply demonstrates, 
and so forth. 

I am of the opinion that the questions are pertinent to the inquiry 
that is before this subcommittee. A reading of the resolution under 
which this committee is acting would indicate the broad nature of the 
inquiry that is charged to be made by this committee. 

In the third place, the witness has set forth the thought that the 
contention has been made that, by answering some questions which are 
irrelevant or not pertinent, Mr. Goldfine must be considered as having 
waived his right to object to other questions which may be irrelevant 
or not pertinent. 

Personally I do not think that the answer of any question in one 
instance would necessarily make any other question irrelevant or not 
pertinent. In other words, I wish to make plain my feeling in this 
matter, that, while I contend, and most strenuously contend, for the 
witness to have the fullest right of expression, to do so does not neces- 
sarily mean that I agree with what he has said. In fact, as I have 
already pointed out, it would seem that in these important matters to 
which he did make reference, I am in disagreement and I am in accord 
with the purpose of this committee’s investigation as set forth by the 
chairman and by Mr. Williams on the occasion of the hearing in Bos- 
ton. 

That is all I have to say, Mr. Chairman. 

The Cuarrman. There was one other matter that went over from 
last week with reference to certain information from the Waldorf- 
Astoria in New York. Mr. Lishman, will you solicit the information 
that the witness was to present to the committee when we returned ? 

Mr. Lisuman. This question will be directed 

The Cuarrman. In the first place, may I ask, Mr. Lishman, we might 
ask Mr. Goldfine or anyone else if you did have an opportunity to 
obtain the information with reference to the payment of two other 
bills of Judge McCarthy at the Waldorf-Astoria. 

Mr. Lisuman. In that connection, Miss Paperman was going to 
check the records, and I will hand her again two photostatic copies of 
statements of the Waldof-Astoria which pertain to this matter and 
which I understand she was to check the records to ascertain whether 
one of Mr. Goldfine’s companies had paid these bills. 
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I will now hand these two documents to Miss Paperman and ask 
her if she has made such check of the record. 

(Documents handed to Miss Paperman.) 

The Cuatrman. Did you have an opportunity to check, Miss Paper- 
man, to try to obtain the information? 

Miss ParermMan. Yes. That is what I am trying to do. 

I have no record of any 1950 invoices in my file. On the 1957 I 
have not been able to determine definitely. It may have been included 
in a payment of another bill or along with a statement, but in my 
file, as of last weekend, when I was home, I have not been able to find 
any specific invoice in the amount of $88. 22 covering Judge Mc- 
Carthy’s stay at the Waldorf on March 7, 8, and 9. This amount may 
have been included in a payment, but I will have to check this further 

Mr. Lisuman. Mr. Chairman, i in view of the fact that the records 
are still not checked out on these two bills, I do not think at this time 
we should have them introduced into the record. However, I think 
the witness should be requested to use some diligence in chec ‘king the 
accuracy of the statements contained in these bills, which do state that 
the bill was incurred by the person named and that the bill was paid, 
according to the hotel, by Mr. Bernard Goldfine, and was apparently, 
according to the sté itement on this photostatic copy of the hotel, 
charged to Strathmore Woolen Co. 

The Cuarrman. Of course, it may become necessary to get someone 
from the hotel down here to identify this paper in order that the 
truth may be shown. I dislike to see anything that is not confirmed 
being presented here for the record. 

Mr. Lisuman. Mr. Chairman, these are photostatic copies of orig- 
inal documents which were subpenaed by this committee from the 
hotel, and I don’t think that anyone challenges the accuracy or correct- 
ness of the information which was supplied by the Waldorf-Astoria 
in response to the subpena. The question is to ascertain whether or 
not payment was actually made or the payments were made by Mr. 
Goldfine or his companies, and until that is definitely established I 
don’t think, in fairness to the judge involved, that we should include 
them in the record. 

The Cuatrman. The chair is well aware of the facts as just stated 
by counsel, and agrees that it should not go in the record. 

I was hoping that this witness could clear up the question here. 
She has not been able to find the record, and we have to pursue it to 
that extent. 

In order to get the record clear on it, it will be necessary to get the 
witness who can identify the records showing the payment ‘to the 
hotel itself. 

Miss Parerman. Mr. Chairman, I would like to state further that 
on this $88,22 bill, Iam checking. I do find a payment in June to the 
hotel, but I find no payment in March, April, or May. But I am 
trying to check to see whether this amount was included in a June 
payment. 

The CuHarrMan. Very well. 

The committee will meet in executive session this afternoon at 2 
o’clock in the regular committee hearing room, room 1334. 

The committee will adjourn the public hearing until 10 o’clock in 
the morning, in this room, when the members of the committee will 
be given further opportunity to ask questions of Mr. Goldfine. 
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Mr. Goldfine, we would like you to be at the executive session this 
afternoon at 2 o'clock. 

Mr. Goipring. With my attorneys? 

The CHarrmMan. With your attorneys, yes. 

Mr. Goipring. Thank you very much. 

(Whereupon, at 12:25 p.m., the committee adjourned, to be re- 
convened at 10 a.m., Wednesday, July 16, 1958.) 
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House or REepresEeNTATIVES, 
SPECIAL SUBCOMMITTEE OF LEGISLATIVE OVERSIGHT 
OF THE CoMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m. in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Mack, Flynt, Moss, 
O’Hara, Hale, Bennett and Wolverton. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Stuart C. Ross, committee consultant, Francis X. McLaughlin, sub- 
committee attorney; and Herman C. Beasley, subcommittee clerk. 

The Cuairman. The committee will come to order. 

The committee will come to order. We want to make some progress 
this morning, if we can. 

When the committee adjourned yesterday at the public hearing it 
was understood that returning this morning to resume the hearings 
would be Mr. Goldfine, and Mr. Moss would be recognized to be the 
first member to continue the interrogation of this witness. 

Mr. Moss. 

Mr. Moss. Mr. Goldfine, did you give or loan more than one rug to 
Governor Adams? 
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Mr. Gotprine. Well, there was one rug. There might have been a 
few small mats, small rugs. It’s possible. 

Mr. Moss. By mat do you mean a throw-rug ? 

Mr. Gotprine. No, no. It might have been two small rugs along 
with that. I don’t remember. ; 

Mr. Moss. Now do you have any records indicating exactly what in 
the way of rugs you gave or loaned Governor Adams? 

Mr. Gotprine. As far as I know, one rug. But there might have 
been two small—Well, like a littlh—— 
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Mr. Moss. You characterize this rather expensive rug as a loan? 

Mr. Gouprine. Pardon? What did you say ? 

Mr. Moss. You have characterized the rather expensive rug, the 
oriental rug, as a loan. 

Mr. Gouprine. That’s right. There was a $2,100 rug and then there 
might have been too small little ones like mats that went along with 
that. 

Mr. Moss. Were they matching ? 

Mr. Gouprine. I don’t remember. I don’t think they matched at all 

Mr. Moss. Do you have any estimate of value of the two small ones? 

Mr. Gotprine. Pardon? 

Mr. Moss. Do you have any estimate of value of the two small ones? 

Mr. Goutprine. I have not, Mr. Moss. 

Mr. Moss. You characterized this as the loan of a rug to Governor 
Adams? 

Mr. Gorprine. That is right. 

Mr. Moss. Were the small ones also loaned ? 

Mr. Gotprine. I wouldn’t say that. I don’t know. I am talking 
about the big rug, the rug I testified to, the one that is going back in 
the showroom. 

Mr. Moss. Youshould know whether you gave or whether you loaned 
the small rugs. 

Mr. Gotprrnr. I wouldn’t say I loaned the smaller rugs, no. I think 
I wouldn’t want to take them back. I don’t think they are worth while 
taking back. 

Mr. Moss. Then we can assume that they were gifts? 

Mr. Gotprine. You can assume anyway you care to. That is up to 
you, Mr. Moss. 

Mr. Moss. Mr. Goldfine, I am asking you for information. You 
either gave them or you loaned them. 

Mr. Gotprtine. I have told you now I loaned the big rug, now, and the 
two little ones; I told you they are small little rugs, and whether they 
are gifts, that’s up to the committee to decide. 

Mr. Moss. How much did they cost ? 

Mr. Gotprine. I can’t tell you. I don’t know. 

Mr. Moss. You have records, have you not, indicating that ? 

Mr. Gouprtne. I will ask Miss Paperman, Mr. Moss. If she has any 
records she can tell you. 

Mr. Moss. I would like to have that supplied as quickly as possible 
for the record. 

Mr. Gotprtne. I would be very glad to, Mr. Moss. 

Mr. Moss. As I understand, you have been quoted or your attorneys 
have, that you treated for tax purposes as an expense the purchase of 
this $2,400 rug. 

Mr. Gotprinr. Would you please read the question ? 

Mr. Moss. You treated this for tax purposes as an expense. 

Mr. Gotprtne. I think we did. 

Mr. Moss. Do you normally treat as items of expense—— 

Mr. Goprtnz. I will leave the matter to my accountants. 

Mr. Moss. Let us have your opinion. 

Mr. Gotprtne. Well, I prefer to give you mine after I get the facts. 
I have the facts right here. 
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Mr. Moss. As an item of expense. You say that you loaned it. You 
did not give it. When you buy things which you loan, do you normally 
treat them as items of expense ? 80 

Mr. Gorprrne. I cannot tell you that. Miss Paperman is right here. 
She can answer that better than I can, Mr. Moss. 

Mr. Moss. You have no knowledge as to how they are normally 
treated ? , 

Mr. GortpF1ne. Well, we can give you the facts right here. 

Mr. Moss. I want your opinion at the moment. I want your re- 
sponse. If you do not know, tell me. ’ 

Mr. Gouprine. At this moment I have no knowledge until I am 
told about it. 

Mr. Moss. Did you ever give to Governor Adams any articles of 
furniture of any type? 

Mr. Gotprine. Not tomy knowledge, Mr. Moss. 

Mr. Moss. Did you ever loan Governor Adams any articles of 
furniture? 

Mr. Gotprine. Not tomy knowledge. I don’t think I did. 

Mr. Moss. Do you have any records that would indicate whether 
or not? 

Mr. Gouprinr. I have records. Not tomy knowledge. 

Mr. Moss. Have those records been supplied this committee ? 

Mr. Gotprine. Miss Paperman has brought all the records we 
possibly could get. She is right here and she can explain that to you, 
Mr. Moss. 

Mr. Moss. Did you ever take Governor Adams or Mrs. Adams shop- 
ping at Faber & Sons, tailors, in Boston ? 

Mr. Govprine. I have been with Governor Adams at Faber’s. 

Mr. Moss. Have you purchased or paid for items purchased by the 
Adamses at Faber & Sons? 

Mr. Gotprine. Governor Adams, you are talking about. You say 
Adams. You mean Governor Adams? 

Mr. Moss. I am referring in all instances here to Governor Adams 
and Mrs. Adams. 

Mr. Gouprine. Pardon. What did you say ? 

Mr. Moss. I am referring in all instances to Governor and Mrs. 
Adams. 

Mr. Gorprinr. Well, I didn’t go shopping with Mrs. Adams. 

Mr. Moss. You have gone shopping with Governor Adams? 

Mr. Gotprinr. Well, you call that shopping by going to the tailor? 
That is up to you. 

Mr. Moss. It is not what Icallit. It is whether you did or did not. 

Mr. Gorprinr. I told you that I was with Governor Adams at Faber, 
the tailor. That isa men’s wear, tailor. 

Mr. Moss. Did you purchase or did you pay for items purchased 
at Faber & Sons, tailor, in Boston ? 

Mr. Gouprine. I think we did. 

Mr. Moss. What items? 

Mr. Gotprine. I think a suit or probably two, cloth of our own, that 
they had it made up there and I went up there with Governor Adams 
to get his measurements. 

Mr. Moss. Approximately what was the value of the purchase ? 
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Mr. Gotprtne. I can’t tell you the value. Let’s look over our records 
and give the exact value. 

Mr. Moss. Were they treated for tax purposes as expenses ? 

Mr. Gorprine. I cannot tell you. Miss Paperman is right here 
and she can explain that to you better than I can. 

Mr. Moss. Then you have no knowledge whatsvever on your own ? 

Mr. Gotprine. Why should I guess in the air when I can get the 
facts. 

Mr. Moss. Because I want a response from you. 

Mr. GoLpFinr. Just a minute, Mr. Moss. 

Mr. Moss. Just a moment, Mr. Chairman. Would you instruct 
the witness to make this much simpler by saying that he either 
knows or he does not. I am not asking him for the impossible. 

The CHarrmMan. Do you know of your own accord ¢ 

Mr. Gouprine. Well, I know that I was there with Governor Adams 
to Faber’s, Mr. Chairman. 

The Cuatrman. Can you answer that question that Mr. Moss asked 
you ? 

Mr. Moss. Regarding tax purposes. 

The CHatrman. Were moneys paid for the items referred to treated 
as a business expense in your taxes? 

Mr. Gouprine. Mr. Chairman, Miss Paperman is right here and 
she can give you the facts. 

(The witness confers with his counsel.) 

The (matrMan. I think you could simplify matters by just asking 
Miss Paperman if it is true, and then you can answer Mr. Moss’ 
question. 

Mr. Gouprinr. Thank you, Mr. Chairman. 

Mr. Moss, Miss Paperman tells me they were charged to an expense. 
She telis me that now. I have no knowledge of this. I took it up 
with Miss Paperman. 

Mr. Moss. Did you ever go shopping with or purchase for or pay for 
purchases of items at Jordan-Marsh designers in Boston ? 

Mr. Gotprrne. Not to my knowledge, I didn’t. I never did, not 
to my knowledge. I don’t believe I was in Jordan-Marsh with 
Governor Adams. 

Mr. Moss. Did you ever pay any bills at Jordan-Marsh for the 
Adams? 

Mr. Gouprine. Not to my knowledge, Mr. Moss, not to my know]- 
edge. 

Mr. Moss. Did Governor Adams ever make use of any credit cards in 
your name, or travel, or for other purposes ? 

Mr. GoLpFINE. No, sir, he never did. 

Mr. Moss. On the matter of the vicuna co: it, you indicated, I believe, 
to the press that you supplied the material for that coat. Did you 
also pay for the tailoring of the coat ? 

Mr. Gouprine. Yes, the company did pay for the tailoring. That 
is correct. 

Mr. Moss. Do you have any idea as the value of the tailoring?) The 
cost of tailoring that coat ? 

Mr. GotpF1ng. What did yousay? Would please repeat that ? 

Read that question again, 

Mr. Moss. I will repeat the question. 
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How much did it cost you to have the coat made up ? 

Mr. Gotprine. I couldn’t tell you that. Asa matter of fact, I think 
this particular coat didn’t cost us anything because I had jt made 
in Levenson Co., if I am not mistaken, and that is one of the manu- 
facturers that I done business with for years. If I am not mistaken, 
there was no cost in making that particular coat. There was no 
charge made to me. 

I do business with Levenson Co. They happen to be in our build- 
ing. I started them in business and very often I have things made 
where there is no charge, and I don’t believe there was any charge 
made on that coat. 

Mr. Moss. Then you delivered a vicuna coat to the Governor in this 
case ? 

Mr. Gouprinr. Governor Adams did get a vicuna coat; that is 
correct. 

Mr. Moss. Were there any other items in this long period of 
friendship that you purchased or paid for Governor Adams? We 
had the record of hotel bills; we have the rug and the coat. You 
indicate one or two suits. Were there any other items ? 

Mr, Gotprine. From when to when, Mr. Moss? Can you tell 
me ? 

Mr. Moss. Well, let’s take it from 1953. 

(The witness confers with his counsel. ) 

Mr. Goutprine. Well, at this moment I don’t know. There might 
have been some odds and ends that I have taken care of. I can’t 
honestly tell you. If you tell me what you have reference to 1 would 
be very happy to answer you. 

Mr. Moss. Have you supplied this committee all of the records—— 

Mr. Gotprinr. Pardon? 

Mr. Moss. All of the records which would indicate whether or not 
such items were charged to any of the businesses you control? 

(The witness confers with his counsel. ) 

Mr. Sears. I wonder if we could have that again. 

Mr. Moss. Have you supplied to this committee all of the records 
which you indicate whether or not you have purchased any additional 
gifts? 

Mr. Gouprine. Miss Paperman is right here, and, Mr. Moss, if I 
may answer you, she knows a lot more than I do because, after all, 
she keeps the books, auditor, and she can give you that information 
while she is here. 

Mr. Moss. If you do not know, ask her if we have all of the records 
which would indicate these items of expense. 

(The witness confers with Miss Paperman.) 

Mr. Gotprine. Miss Paperman tells me as far as she knows she 
thinks she supplied all of the records. 

Mr. Moss. Do you make it a practice in giving personal gifts to 
personal friends to treat the cost of those items as business ex- 
penses ¢ 

(The witness confers with his counsel. ) 

Mr. Gouprine. I decline to answer that on the advice of my 
counsel. : 

Mr. Witi1aMs. What was that question again ? 
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Mr. Moss. In order to be completely accurate on that, I will ask 
the reporter to read it back. 

(The record was read by the reporter.) 

Mr. Moss. Mr. Chairman, I maintain that this is most pertinent 
to this inquiry. We have been told that these gifts were the gifts 
of one very dear friend to another. If they are, in fact, gifts of that 
type, then the question of the treatment of other gifts to personal 
friends is most pertinent to this inquiry, and I would submit if there 
is any tendency to decline here, that the declining should be on dif- 
ferent grounds than that of pertinency. 

The Cuarrman. Do you mean, Mr. Moss, in your question gifts 
to public officials, to people who are serving in public office, the Fed- 
eral Government, or employees thereto, or someone in connection 
therewith ? 

Mr. Moss. I do not. I mean to personal friends, because Mr. Gold- 
fine has told this committee, as has Governor Adams, that these were 
not business gifts; that these were the gifts from one old friend to 
another, given out of pure affection with no expectation of anything 
in return. 

If that is a fact, then the manner of treatment of other gifts is 
most pertinent to this inquiry. It is necessary to this inquiry if we 
are to make any evaluation of the practices of Mr. Goldfine or of his 
contentions that these were personal gifts to a personal friend. 

The Cuamman. Do you care to answer the question, Mr. Gold- 
fine ? 

Mr. Gotprine. I have answered it. I cannot do any better than 
my last answer. 

Mr. Moss. The answer was a flat refusal. 

Mr. Gotprine. That is correct. 

Mr. Moss. I ask that the witness be directed to answer the ques- 
tion. 

The CuarrMan. Mr. Moss, if you will limit your question to people 
in public office and people connected therewith and with agencies of 
the Government having anything to do with this inquiry, then the 
Chair would feel it comes within that scope. 

Mr. Moss. Mr. Chairman, I would respectfully submit that, had 
it been contended here that this gift was not the gift of one old friend 
to another, that would be proper. But we have been told from the 
very beginning that this was a long friendship, a close personal asso- 
ciation, and it was within the framework of that type of association 
in which these gifts were made. 

I am merely trying to determine what the practice of Mr. Goldfine 
is. Is Governor Adams the singular exception of his close personal 
friends, or does he follow the same pattern in treating these items 
for tax purposes with all of his personal friends ? 

The Cuatrman. Well, this witness has testified that not only were 
the gifts to Mr. Adams treated as a business expense but also other 
items and gifts to other people involved, including employees in var- 
ious public offices. To that extent there is a pattern. 

Mr. Moss. He has not contended that those employees were old 
friends. He characterized them as poor people. He was showing 
some gratitude to them. 
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The CHarrman. The Chair feels, Mr. Goldfine, that the question 
as it would relate to Mr. Adams or other people in public oflice or in 
public life or in agencies of the Government, or employed there and 
so forth, would come in that category. 

Mr. Spars. May the question be reput, then ? 

The CrHarrmMan. I just asked the question. You can have the re- 
porter read it. As I mentioned, Mr. Moss asked a question as to the 
treatment of gifts generally to any and everybody over a period of 
time. Is that correct, Mr. Moss? 

Mr. Moss. I asked if, in giving to personal friends personal gifts, 
he treated them as items of business expense as a normal routine. 

The Cuarrman. And the Chair feels that the question should be 
limited to those people in public office in the Federal Government or 
employed by people in public office. Some of those you have already 
testified to. To that extent, I think you should answer the question. 

Mr. Gouprine. Mr. Chairman, may I ask you something, please? 
May IL ask you a question ¢ 

The CuarrMan. I think you should understand the question, yes. 

Mr. Gouprine. I didn’t know that I was supposed to bring down 
a list of all my friends and what I do Christmas. That would be 
quite a list. 

The Cuamman. That is not the question. No one has asked you to 
do that. 

Mr. Moss. I do not care who your friends are. 

Mr. Gotpring. I havea lot of friends, Mr. Moss. 

Mr. Moss. I want to know how you treat it. 

The Cuatrman. You have testified heretofore that you gave gifts 
to Governors, Senators, some Members of the House, employees in 
these public offices, Mr. Adams, certain employees of the White 
House, and so forth. In the treatment of all of those, whether you 
have testified to all of them or not but insofar as they are concerned, 
did yuu treat them as a tax expense ? 

Mr. Gotprtine. I don’t know this minute. Miss Paperman is right 
here and she can give you the right answers. 

(The witness confers with his counsel.) 

Mr. Gotprtne. I don’t know. I can’t answer that question in- 
telligently, Mr. Chairman. I would like to but I can’t. I don’t know 
just how to answer it. 

The Cuarrman. That is rather amazing because you gave a public 
announcement yourself, Mr. Goldfine, last Monday, a week ago, I 
believe it was or a few days ago, or your lawyer issued a public state- 
ment to the effect that these gifts were treated as a business expense. 
You yourself made the statement publicly and then you testified to 
this committee later. 

Mr. Sears. That statement, Mr. Chairman, was as to specific gifts 
not covering everybody in public life that he might have befriended. 

The Cuarrman. Insofar as you know at this moment, did you treat 
them as a tax expense ? 

Mr. Gouprine. As far as I know I think we did. 

Mr. Moss. I want the record to show that Mr. Goldfine declines to 
state what his usual practice is in the tax treatment of expenses in 
connection with gifts to personal friends. 

32090—59—pt. 12-4 
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I again state that I think it has a great bearing upon the credibility 
of the testimony we have received. I still feel, Mr. Chairman, that 
the question as | originally phrased it is most pertinent to this inquiry. 

(The witness confers with his counsel.) 

Mr. Gotprine. What is the question, Mr. Moss ¢ 

The Cuarrman. Iam sorry. If you have directed something to me, 
I did not hear it. 

Mr. Moss. I made the observation that the question I asked was 
pertinent because of the fact that it has a direct bearing upon the 
credibility of the testimony here received. This has never been char- 
acterized by Mr. Goldfine or by Governor Adams as anything but a 
personal gift between close personal friends. Therefore, the manner 
of treatment of other gifts to personal friends has a direct bearing 
upon this inquiry. 

The Cuarmman. Mr. Moss, the Chair has already indicated that, in- 
sofar as Governor Adams and any other person in public office or 
any one employed therewith or those to whom Mr. Goldfine has made 
reference in his testimony before this committee, that the question 
would be relevant. 

Insofar as the credibility of the rest of the question, that is, as 
applied to anyone and everyone whether in public office or not, it could 
relate only to the credibility of the witness but it also involves tax 
questions which, of course, are not within the jurisdiction of this 
committee and do not come within the scope of our resolution. That 
is a matter for another committee. Certainly it is a matter for the 
Internal Revenue Service. 

Mr. Moss. Mr. Goldfine, do you treat gifts to Government officials 
routinely any differently than you treat gifts to personal friends? 
When I say “treat,” I mean with respect to the handling of the expense 
for tax purposes. 

(The witness confers with his counsel.) 

Mr. Gouprine. I decline to answer that, Mr. Moss. 

The Cuarrman. Would you read the question ¢ 

(Record read.) 

The CHarrman. The Chair feels that that is the same question 
asked in a different way. 

Mr. Moss. Well, of course, if I cannot get answers to questions of 
that type and if it is the ruling of the Chair that they are not perti- 
nent, it is futile to pursue any further line of questioning, but I would 
note that the failure to respond speaks volumes. 

I yield back my time. 

The Cuamman. Certainly the Chair feels, Mr. Goldfine, that if 
you would like to answer the question in order to clear the atmosphere, 
it might be very helpful to you but, insofar as the authority of this 
committee is concerned, we do not have the authority to go into your 
tax records. As yet we do not have the authority. We do not have 
the authority to inquire into them and, therefore, if we do not have 
that authority, I do not think that we can at this time require you to 
answer that question. 

For your own good, I think it might be helpful to clear the atmos- 
phere if you so felt. 

(The witness confers with his counsel.) 
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Mr. Gouprine. I have no comment in addition to what I have 
already said, Mr. Chairman. 

The CHamMan. Very well. 

Mr. O’Hara? 

Mr. O’Hara. Mr. Goldfine, the other day you had some letters here, 
I think, from 23 Governors acknowledging some suiting or material 
that you had given them at the Governors conference which I believe 
was the occasion. You asked that you might have photostats made 
and furnish the committee with the photostats. If you have them 
here, we would appreciate their being left for the files of the com- 
mittee. 

Mr. Gotprine. We would be very glad to do that. We can hand 
them to you now [handing]. 

Mr. O'Hara. That is all I have, Mr. Chairman. 

The Cuairman. In that respect, I think the record should show 
very clearly that many of these letters from the Governors are not 
addressed to Mr. Goldfine but are addressed to the Governor of New 
Hampshire. 

Mr. O’Hara. To the Honorable Lane Dwinell, Governor of New 
Hampshire. I find that there are quite a few addressed to Mr. Gold- 
fine also. 

Mr. Gouprine. That is correct. 

The Cuarrman. But the impression here is that many of the Gov- 
ernors involved here obviously felt that this was a gratuity from the 
Governor of New Hampshire to them. Their letters so indicate. I 
am just saying that. The facts speak for themselves. 

Mr. O’Hara. The letters speak for themselves, Mr. Chairman. 
Some of them do and some do not. I think in fairness they ought to 
be in the committee files for what they are. 

The CuarrMan. That is the purpose of it and I think that we ought 
to show that there are many of these letters addressed to the Governor 
of New Hampshire. I think in fairness to those that did that the fact 
should be made very clear to that extent. 

Mr. O’Hara. You are the one who gave them the cloth and not the 
Governor of New Hampshire ? 

Mr. Gouprine. That is correct. Not only that, Governor Dwinell, 
I think, you will find when those were sent out he so stated they came 
from Mr. Goldfine, Lebanon Mills. 

The CHairman. But you did send them through the Governor of 
New Hampshire? 

Mr. Gouprine. Well, we sent them because that is where the con- 
ference was. Instead of sending them direct we had to send them to 
Chicago and they were sent out from Chicago to each one. 

(The witness confers with his counsel.) 

Mr. Gouprine. Some of the letters that were sent to the Governor, 
Mr. Harris, they asked the Governor to thank Mr. Goldfine. It was 
understood they all knew it came from me. 

The Cuatrman. Mr. Williams? 

Mr. Witu1aMms. Mr. Goldfine, with regard to these gifts, were these 
gifts charged on your tax returns as personal or company expense ! 

(The witness confers with his counsel.) 

Mr. Gotprinr. Which gifts are you referring to, Mr. Williams? 

Mr. WitutAMs. The various gifts which have been related to this 
committee. 
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Let me expand on that: The gifts and hotel bills. Were those 
charged as expenses of your company’s or were they charged as 
—_ on your soeenal tox returns ? 

{r.Gouprine. Are you talking about my tax returns? 

Mr. Wiitams. Yes. 

Mr. Gouprine. I can’t answer that. I don’t know anything about 
it. Miss Paperman is right here. 

Mr. Wuutams. I think you already answered that question once. 

Mr. Gotprine. You want to know shout my tax returns? 

Mr. Wiutams. These were charged as expenses of Strathmore 
Woolen Mills. 

Mr. Gouprtineg. I can’t tell you more. I don’t know, Mr. Williams. 

Mr. Witiiams. I think you have already testified to that. There is 
no need to go over that again. 

I would like to go back to your initial statement to the committee 
for just a minute and clarify a few points in it. 

Turning to page 10, the last paragraph at the foot of the page in 
the mimeographed copy, in your very carefully worded statement to 
the committee, you say this: 

I did not discuss the merits of this case with Governor Adams and I did not, 
and I knew better than to try to, ask Governor Adams to influence the Commis- 
sion or anyone else. 

Now, just what phases of the case did you discuss with Mr. Adams? 
In your statement you admit that you did discuss the case with him 
but you state that you did not discuss the merits of the case. What 
phase of the case did you discuss with Mr. Adams? 

Mr. Goiprine. Well, I was very much surprised to get that letter, 
as I told you, of December 4, and I wanted to know what prompted 
that letter because I understood that the matter had been straightened 
out previous. That’s the way I understood, and getting an unex- 
pected letter in the form it was sent, I turned it over to Governor 
Adams. 

Mr. Witu1aMs. But you did not ask Mr. Adams to do anything in 
regard to that? 

{r. GotprIne. Why, no. I asked him to look into the matter be- 
cause I was surprised. 

Mr. WiiutAMs. You did ask him to look into the matter? 

Mr. GotpFine. Well, I turned over the letter. I wanted to know 
what prompted that letter after we had already straightened out 
the matter with the FTC. That’s the way I understood it, and that 
came by surprise. I turned that letter over to him. 

Mr. Witxiams. Had you previously discussed the receipt of that 
letter with your lawyer ? 

Mr. Gotprine. The first time the letter was turned over by my son, 
Horace, and beyond that there, what was done previous, I cannot tell 
you. My son is right here and he can probably answer that better 
than I can, Mr. Williams. 

Mr. Wiuiams. All right, sir. 

On the next page you say: 


My inquiry had nothing to do with the original complaint of Einiger Mills. 


My = is what did the original inquiry concern. You have 
said, if I am not mistaken—— 
Mr. Gotpring. Mr. Williams, I have just given you the answer. 
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Mr. Wuui14Ms. You said, if I am not mistaken, that Einiger Mills 
enerated all of this trouble and that this was based on a complaint of 
iniger Mills, as it was later revealed. As a matter of fact, two para- 

pe later you make this statement : 


By that time, January 1954— 
which was only about a month later— 


we knew that the complainant about our cloth was the Einiger Mills and we had 
already determined that the matter could be closed on a voluntary basis. 

How did you learn that Einiger Mills was the complainant? 

Mr. Goutprineg. I can only tell you what my son told me, and he is 
right here. When it came to important matter, the way it was, then 
he turned that letter over to me. 

a Wiuuiams. Did you learn that from Mr. Adams or from your 
son 

Mr. GotpFinz. Well, my son told me it was around the market, 
around the trade. And then I also remember having a meeting with 
Einiger men, Mr. Lazarus, who at that time represented Einiger. 

Mr. WiuuiaMs. I have but one or two more questions, Mr. Goldfine. 

Are you acquainted with anyone else in the White House other than 
Mr. Adams, and the President, of course? 

(The witness confers with his counsel. ) 

Mr. Gotprinz. I know Mr. Cutler. 

Mr. Wituiams. Mr. Cutler? 

Mr. Gouprinzn. Mr. Cutler, yes. Bob Cutler. 

Mr. Wiu1aMs. Whois Mr. Cutler ? 

Mr. Gotprine. He was the vice president in one of the First National 
Banks, and I think he is head of the Security Council, they tell me, 
but I know Mr. Cutler. 

Mr. Wiu1aMs. Do you know Mr. Maxwell Rabb? 

Mr. Gotprine. I do; yes,sir. I know Mr. Rabb. 

Mr. Wuu1as. Has the firm of Rabb & Rabb ever represented you 
in any legal matters? 

Mr. Gotprine. Not me; no. 

Mr. Wituiams. Or any of your companies? 

Mr. Gotpringe. Not my companies; not mine. 

Mr. Witu1aMs. Not yours? 

Mr. Gotprine. No; no Mr. Bernard Goldfine. 

Mr. Wii1ams. Have you ever had any business dealings of any 
kind with the firm of Rabb & Rabb or with Mr. Maxwell Rabb? 

Pee Gotpring. No; no business dealings, but I know Mr. Maxwell 

Mr. Witu1aMs. You do know Mr. Maxwell Rabb? 

Mr. Gotprine. Yes; and I know his brother George, too. 

Mr. Witu1aMs. Just how well do you know Mr. Rabb, and what are 
the circumstances of your acquaintance with him ? 

Mr. Gouprine. Well, he comes to my city. I have met him previous 
to the time he came to Washington, and I know Mr. Rabb. That’s 
all I can tell you. I never had any business dealings with him. 

Mr. Witx1aMs. Have you ever discussed any of your business mat- 
ters with Mr. Rabb? 

Mr. Gotprine. I never—no, never did; not to my knowledge, not 
to my knowledge, Mr. Williams. 
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Mr. Wu114Ms. You never did give Mr. Rabb a present of any 
kind, did you? 

Mr. Gotprine. No, I don’t think I did. 

Mr. Witu1AMs. How often, when Mr. Adams is in Washington and 
you are in Boston, do you maintain contact with Mr. Adams? How 
often do you get in touch with him? : 

Mr. Gouprine. Well, I can’t tell you exactly. Whenever I feel it 
is necessary. Sometimes I have called him to find out general condi- 
tions. 

Mr. Witt1aMs. To find out what? 

Mr. Gotprrne. You take on this tariff situation. We are more or 
less a Since they have got this big duty on this tariff 
it makes it hard for us in New England to compete with foreign 
markets. 

Mr. Wir11aMs. Is there anything that Mr. Adams can do about the 
case ? 

Mr. Gorprrne. No, not a case; but he might be posted better than I 
would be, here in Washington, and it would be natural for me to ask a 
man like that or anybody else that was here, whether it was a Senator 
or a Congressman. 

Mr. Wiiu1aMs. Do you contact him quite often by letter, or by tele- 
phone or otherwise ? 

Mr. Gotprine. Well, I have talked to him when I have seen him. 

Mr. Witu1ams. When you have seen him? 

Mr. Gotprine. That’s correct, and I have telephoned to him at var- 
ioustimes. And he has telephoned to me. 

Mr. Witu1aMs. Well, who telephones the other most often? Do you 
call him more often than he calls you ? 

Mr. Gotprine. Well, I can’t tell youthat. I don’t know. I couldn’t 
tell you. 

Mr. Wiiuiams. The reason I ask is the committee has a record of 
some 43 telephone calls which you placed to Mr. Adams either at the 
White House or at his private number in the 6-month period from 
November 20, 1957, to May 11, 1958. Does that sound about right ? 

Mr. Gotprrne. If the record show it, it would be right. If those 
are the exact amount, it must be right. 

Mr. Wirxr1ams. And you think that your business would be such 
that were required to call Mr. Adams some 43 times in that 6- 
month period ? 

Mr. Gotprtne. I consider Governor Adams one of my best friends. 
I would call him sometimes from the friendship standpoint of view. 
A friend you call whenever you see fit. 

Mr. Wiiutams. Oh, yes. 

Mr. Gotprine. And he does the same to me. 

Mr. Wit11amMs. And, as a matter of fact, you called him twice when 
he was out in Minneapolis, did you not? 

Mr. Gotprtne. I tried to reach him, and they told me he was in 
Minneapolis, and I reached him and I talked to him. 

Mr. Wiuu1Ams. Were those business calls or personal calls? 

Mr. Gotprinz. I don’t remember what it was about, but I did talk 
to him in Minneapolis. 

Mr. Wiu14Ms. I notice in the record, as you have testified of your 
various visits with Mr. Adams, when you took care of Mr. Adams’ 
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hotel bills, that all of these bills from 1953 through 1957 were paid 
for visits that Mr. Adams made to these hotels in the months of March, 
April, May, and December of these 4 years. For instance in 1953 he 
was in Boston on the 19th of March. In 1954 he was there on the 19th 
and 20th of March. In 1955 he was there on the 9th of March. In 
1956 it was March 10, 11, and 12. And in 1957 on the 8th and 9th of 
March. 

Is there any significance to the fact that all of these hotel bills over 
this period of 1953 to 1957 appear to be about the same time of the 
month and during the same months in the 4 years? In other words, 
how does it happen that Mr. Adams never visited Boston and stayed 
in a hotel at your expense, for instance, in the month of September or 
the month of August ? 

Mr. Gotprine. I wouldn’t say that. He probably many times go 
through Boston, and I would just have lunch with him. He would 
be on his way to his home. I saw him many times the records don’t 
show here. 

Mr. Witu1ams. When does the fiscal year end in your company ? 

Mr. Gotprine. In which company ? 

Mr. Witi1aMms. Let’s take the Strathmore Woolen Co. 

Mr. Gotprine. Strathmore Woolen. Miss Paperman tells me in 
December. 

Mr. Wiuu1aMs. The end of December. 

How about Boston Port Development Co. ? 

Miss ParerMan. December. 

Mr. Gotpritnr. Miss Paperman tells me Boston Port—December. 

Mr. Witu1aMs. East Boston Co. ? 

Mr. Gouprinr. Miss Paperman tells me March 31. 

Mr. Wiiui1ams. Have these visits of Mr. Adams any connection 
whatsoever with the winding up of your business of the fiscal year for 
these corporations ? 

Mr. Gotprine. Absolutely not. 

Mr. Wiiut1aMms. That is all, Mr. Chairman. 

The CuHatrman. Mr. Hale? 

Mr. Hare. No questions. 

The CuarrmMan. Mr. Flynt. 

Mr. Fiynr. Mr. Chairman, I would like to resume the line of ques- 
tioning I was engaged in yesterday when my time expired. 

Mr. Goldfine, I was making inquiry as to when you were first ad- 
vised that the Securities and Exchange Commission was seeking in- 
formation concerning delinquency of the East Boston Co. in filing 
certain required forms. On yesterday you told me the first you knew 
of it was when the proceedings were filed in the district court. 

Have you had time to refresh your memory since yesterday, and is 
that still your answer ? 

(The witness confers with his counsel.) 

Mr. Gotprine. That is correct, I did, at that time. 

Mr. Fiynt. Have you refreshed your memory since yesterday, and 
do you new recall any complaints in the form of letters from the 
Securities and Exchange Commission which were sent to East Boston 
Co. prior to the time suit was instituted ? 

Mr. Gotprine. I can’t add anything on to my last answer. 
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Mr. Fuynt. Mr. Chairman, I would like to refresh the witness’ 
memory by reading from testimony elicited from Mr. Woodside by 
this committee on June 24, 1958. 

Mr. Srars. What is the page? 

Mr. Fiynt. Page 2043. 

Mr. Woodside’s answers given to the committee counsel, at the re- 
quest of Mr. Gadsby, who stated “I will let Mr. Woodside answer 
that. He had charge of the case.” 

Here is Mr. Woodside’s answer: 

Mr. Lishman, in the spring of 1953 we were advised by our Boston office that 
a suit had been filed, and Mr. Kendrick, the regional administrator, was con- 
cerned as to whether or not the fact that East Boston had not filed its report 
might not become a question since, obviously, the suit involved the question of 
reports by the company, financial reports of the company. 


Mr. Hale inquired: 
What was the nature of the suit? 
Mr. Woodside replied : 


As I recall it, it was a petition for access to the books and records of the 
company. I don’t recall that there was any charge of wrongdoing by the man- 
agement in that or not. We have the pleadings here somewhere—— 


at which time Mr. Lishman interposed : 


We have the pleadings here, and there are allegations of wrongdoing. Very 
detailed wrongdoings are alleged. 

Mr. Goldfine, do you have any recollection of the suit which had 
been filed by stockholders of the East Boston Co. or by the Securities 
and Exchange Commission during 1953, which was certainly prior to 
1954? 

Mr. Goxprtnez. In spring of 1953, Mr. Flynt, that was the Hedden- 
dorf suit, not the SEC. That was the stockholders’ suit. 1954 was 
the time that we got from the SEC 

Mr. Fiynt. Did Securities and Exchange Commission ever request 
in writing that the required forms be filed before the Securities and 
Exchange Commission filed its suit in the U.S. district court ? 

Mr. Gotprine. I can’t tell you that. I don’t know. I don’t know 
any more than what I have told you up to now, Mr. Flynt. 

Mr. Fiynt. Mr. Goldfine, you considered this East Boston Co. your 
company, did you not? 

Mr. Gotprine. Well, I considered it as one of the companies; yes. 

Mr. Frynr. You considered it almost exclusively your company ? 

Mr. Gorprine. No; I wouldn’t say that. There are other stock- 
holders there. 

Mr. Fiynt. Did you ever call stockholders’ meetings ? 

(The witness confers with his counsel.) 

Mr. Fitynt. After Mr. McDonald died ? 

Mr. Goupring. Pardon? Would you ask the question again ? 

Mr. Fuiynr. Did you ever call stockholders’ meetings after Mr. 
McDonald died ¢ 

Mr. Goiprine. Well, it wasn’t up tome. It was up to the directors 
to call a stockholders’ meeting. 

Mr. Fiynrt. Is it not true that you selected, elected, and reelected 
the directors of East Boston Co. ? 

(The witness confers with his counsel. ) 
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Mr. Goupring. Mr. Flynt, I contend that this subcommittee has no 
right to inquire into the internal affairs of the companies considered. 

Mr. F.iynv. That is your answer? 

Mr. Gouprine. That is my answer at the present time. 

Mr. Fiynt. Mr. Chairman, this matter upon which I am presently 
inquiring involves a subject which was explored thoroughly by the 
Securities and Exchange Commission in the form of inquiries, com- 
munications, and the filing of suits in the U.S. district court in addi- 
tion to the administrative proceedings by that body. I think it is 
necessary, to properly develop the line of questions which I intend 
to pursue, that I have an answer to that question and I respectfully 
request that the chairman direct the witness to answer the question. 

The Cuarrman. Mr. Goldfine, there has been a stipulation here that 
you own, control a large percentage of the company and that you con- 
trol the management of the company. 

It would seem to me, in view of the stipulation and what this record 
has shown in the testimony heretofore, that this question is a perti- 
nent and relevant question and I do not see why you do not answer it. 

(The witness confers with his counsel.) 

Mr. Goutprine. There is no question. 

The Cuarrman. Yes; there is a question. The question was: Did 
you not select directors and officers of this company ? 

(The witness confers with his counsel. ) 

Mr. Goiprrne. Mr. Chairman, I will have to decline to answer that. 

The CuarrMan. Well, the Chair feels that you are not correct in 
your interpretation of the question and cannot agree that your con- 
tention that it is not relevant or pertinent is correct. Is that your 
ground for refusal ? 

Mr. Gorprine. Yes, sir. 

The CHarrman. Well, the Chair respectfully suggests that it is 
within the scope of this inquiry and it is pertinent and relevant to 
this inquiry and therefore asks that you answer the question. 

(The witness confers with his counsel.) 

Mr. Go.prirne. Mr. Chairman, I decline for the reasons stated. 

The Cuarrman. I have no alternative except to direct and order 
that you answer the question, Mr. Goldfine, and your refusal to do it 
may possibly bring contempt proceedings. 

Mr. Gouprine. Just one moment, please. 

(The witness confers with his counsel.) 

Mr. Goutprine. I still decline to answer the question, Mr. Chair- 
man. 

The CuHarrman. Very well. 

Have you anything further, Mr. Flynt? 

Mr. Fiynt. Mr. Chairman, it is difficult to proceed without an an- 
swer to that but I will attempt to pick it up from there with the gap 
that exists by reason of the declination and refusal of the witness to 
answer. 

Mr. Goldfine, to further refresh your memory, I would like to quote 
page 2043, the further testimony of Mr. Woodside who said: 

At that point, for the first time in 5 years, that company had been delinquent 
it looked as though there was some interest on the part of the public investor. 
We wrote to the Boston office and asked to get copies of the pleading. The 
Boston office sent us a copy of the pleadings, and the records show that during 
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the next 2 or 3 months we had several exchanges of correspondence with the 
Boston office asking us to keep an eye on that suit. 

Sometime between October or November of 1953 and the latter part of Febru- 
ary 1954—can’t tell you just when—we recommended that the Commission go 
to court to compel the filing of those reports. 

I ask you, Mr. Goldfine, prior to the time that the Securities and 
Exchange Commission went to court, how many times had they either 
by letter or in person through a staff member of the Securities 
Exchange Commission either requested or demanded that the reports 
be filed administratively in the regular course of doing business with 
the Government agency rather than their being compelled to file them 
by a court order ¢ 

Mr. Gotprine. Mr. Flynt, I have testified that I didn’t do anything 
until they brought suit. 

Mr. Fiynt. Mr. Goldfine, do you tell this comimttee that you knew 
nothing of the negotiations between those whom you had delegated 
the responsibility of handling the business affairs of that company 
the negotiation between those individuals and the Securities and 
Exchange Commission, until the actual court proceeding was filed? 

Mr. Gotprtne. As far as I can remember now, that is correct. 

Mr. Fiynr. Mr. Goldfine, on whose order and direciton or carrying 
out whose policy did Miss Paperman and other employees of East 
Boston Co. refuse to file the information requested by the Securities 
and Exchange Commission ? 

(The witness confers with his counsel.) 

Mr. Gotprine. How can I answer that intelligently if I don’t know 
anything about it? 

Mr. Fiynt. Mr. Goldfine, it is up to me to ask the questions and you 
to answer them but, since you have asked that, I will try to answer that 
in this way: that I, as one member of this committee, feel and believe 
that during the period from 1948 until 1954 you did personally know 
something of the requests that had been made by the Securities and 
Exchange Commission to obtain the filing of the required form 10-K. 

Mr. Gotprine. Well, I don’t agree with you. 

Mr. Frynr. When did you finally instruct Miss Paperman and 
others employed by you in operating the affairs of Fast Boston Co. 
to comply and file the 10-K forms with the Securities and Exchange 
Commission ? 

Mr. Gouprtne. As soon as the suit was brought by the SEC and 
Miss Paperman took the matter up with me, we went over and saw 
Mr. Brickley, as I stated yesterday. 

Mr. Fiynr. As I recall the testimony yesterday, there was a lapse 
of 21 months between the time that the suit was filed and the forms 
were finally filed, is that correct ? 

(The witness confers with his counsel.) 

Mr. Gotprinez. I think that is correct. If the record shows it, it 
must be right. 

Mr. Frynr. Now do you contend that in view of the fact that 21 
months elapsed between the time the suit was filed and the forms were 
actually submitted that you ordered Miss Paperman to file them as 
soon as possible after the suit was filed ? 

Mr. Gorprine. The minute we learned about the 10—K’s we went up 
and we saw Mr. Brickley and then from then on after, Mr. Brown went 
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along, the accountant. We kept after him all the time and it took all 
that time to get it filed. 

I don’t think 21 months is a long time when we haven’t filed them 
for a good many years as you state here. When we knew nothing 
about the 10—K’s, I don’t think it’s a long time at all. 

Mr. Frynr. Mr. Chairman, in view of the responses which I have 
been obtaining to these questions, they simply do not seem to coincide 
with the facts indicated and I have no further questions. 

The Cuarman. Mr. Bennett? 

Mr. Bennett. Mr. Goldfine—— 

Mr. Gortprine. A little louder, please. 

Mr. Bennett. Mr. Goldfine, I am also interested in the reasons why 
these SEC reports were not filed. Whose responsibility was it, what 
officer in the East Boston Co. had the responsibility for filing these 


eee 
Mr. Gotprine. Why, I would say it was up to the accountant. 

Mr. Bennerr. Who was he? 

Mr. Gouprine. Mr. Brown. 

Mr. Bennett. Was he the accountant from 1948 to 1956 ? 

Mr. Goutprine. He was the accountant, the CPA. 

Mr. Bennerr. When did he first learn about this? 

Mr. Gorprine. That I can’t tell you. 

Mr. Bennett. Did you ever discuss it with him? 

Mr. Gotprine. I did after we went up to see Mr. Brickley. I took 
the matter up with Mr. Brown. 

Mr. Bennerr. Mr. Brown, is that who you are talking about ? 

Mr. Gotprinz. Mr. Benjamin Brown. 

Mr. Bennerr. Was he a regular salaried employee of the East Bos- 
ton Co. or an independent accountant ? 

Mr. Gotprine. No, he just gets paid for his work. He is not on 
regular salary. 

fr. Bennerr. When did you first retain him ? 

Mr. Gotprinr. We have had Mr. Brown, that firm, oh, I would say 
since 1929 or 1930, at different companies. 

Mr. Bennett. At different companies? 

Mr. Goiprine. For some of my different companies, Strathmore 
Woolen and all the other companies. They take care of the account- 
ing. 

Mr. Bennerr. I am just speaking now of the East Boston Co. 

(The witness confers with his counsel. ) 

Mr. Gotprine. Well, Mr. Brown has done work for the Boston Port 
since 1941 or 1942. 

Mr. Bennett. Did he make annual reports for you, periodic re- 
ports ¢ 

Mr. Gouprine. I presume he did. McDonald was alive at that 
time. Mr. McDonald didn’t die until 1948. He was running the 
company. 

r. Bennerr. Mr. McDonald died ? 

Mr. Gouprine. In 1948. 

Mr. Bennett. He died in 1948. After 1948, did Mr. Brown make 
reports to you? 

r.GotpFINE. Pardon? What did you say? 

Mr. Bennerr. After 1948, did Mr. Brown make financial reports to 

East Boston Co. and furnish them to you? 
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Mr. Goxprine. Well, he made reports to Miss Paperman—Miss 
Paperman, who takes matters up with me if she considered them of 
importance. If it wash’t important she wouldn’t take it up with me, 

Mr. Bennerr. But he did not make the kind of reports you could 
file with the SEC? 

Mr. Gotprine. He didn’t what? 

Mr. Bennett. He did not make the kind of financial reports that 
you could file with the SEC? 

Mr. Goutprine. I don’t know what the records show. Miss Paper- 
man can answer that better than I can, Mr. Bennett. 

Mr. Bennett. When Miss Paperman informed you in 1954 that the, 
SEC had gone to court on this matter, did she tell you how long the 
company had been delinquent in filing its reports ? 

Mr. Gotprine. When we went up to see Mr. Brickley, certainly we 
knew all about it then. 

Mr. Bennett. So that in 1954, you knew that the company had not 
filed these reports since 1948. 

Mr. Gotprine. As I stated yesterday, Mr. Bennett, I never heard of 
10-K’s until the suit was brought. I never knew what 10-K’s was. 

Mr. Bennett. I know you said that. 

Mr. Gotprine. I don’t even know too much about them now. 

Mr. Bennett. You know how they are supposed to be filed ? 

Mr. Gotprine. Yes. 

Mr. Bennett. You knew that in 1954? 

Mr. Gouprine. I knew when the suit was filed. 

Mr. Bennett. You knew in 1954 that the East Boston Co. had not 
filed these reports since 1948 ? 

Mr. Gouprine. That is correct. 

Mr. Bennerr. Now if you knew that and that was a 6-year period, 
1948 to 1954, when you first found out about it, then, in view of 
that, why did you tell Governor Adams that the SEC was giving the 
East Boston Co. very harsh treatment and you felt you were being 
picked on? What was the basis for that statement? 

(The witness confers with his counsel.) 

Mr. Gorprine. Well, after we had filed the 10-K reports, Mr. 
Bennett, they were still insisting on the fine of $20,000, which I think 
wasn’t fair to the stockholders or to myself. 

(The witness confers with his counsel. ) 

Mr. Bennerr. Did you talk to Governor Adams before this fine 
was assessed against the company or after ? 

Mr. Gouprrne. No, after. 

Mr. Bennett. You never talked to the Governor before the fine 
was assessed ? 

Mr. Goupetne. I don’t think I did. 

Mr. Bennett. So that, at the time you talked to Governor Adams 
you had then been delinquent in the filing of your reports for 8 years, 
had you not? 

Mr. Gotprtng. Would you please ask that question again ? 

Mr. Bennett. Did you tell Governor Adams the facts in this case, 
that you had not filed the reports—— 

Mr. Gotprtne. No. 

Mr. Bennett. Wait until I finish the question. Did you tell him 
when you talked to him after this fine had been assessed that your 
company had not filed its reports for 8 years? 
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Mr. Gotprine. No, not to my knowledge. 

Mr. Bennett. All you told him is that you were getting harsh 
treatment ? 

Mr. Gotprine. Harsh treatment and we had a $20,000 fine which 
I think was very unreasonable and it proved later it was. 

Mr. Bennetr. Do you think it was unreasonable for you not to file 
the reports for 8 years? 

Mr. Gorprine. I think now that the 10—-K’s, had I known, I think 
they should have been filed. I think they should have been filed. 

Mr. Bennerr. You never questioned -the authority of the SEC, 
did you? 

Mr. Gotprrne. I never what? 

Mr. Bennerr. You never questioned the authority of the SEC to 
require you to file the reports # 

(The witness confers with his counsel.) 

Mr. Goutprtne. I don’t get that question. 

Mr. Bennett. Read the question. 

(Record read.) 

Mr. Gotprrne. No, sir. I did not. 

Mr. Bennerr. And you did not make any defense to this case that 
the SEC brought in court ? 

Mr. Gotprine. No, I took the matter up with Mr. Brickley. I told 
you I went and saw him. 

Mr. Bennett. That is right, but in that court proceeding you did 
not contest the right of the SEC to require the filing of the reports? 

Mr. Gotprinr. No, sir. I did not. , 

Mr. Bennerr. Your only purpose was to delay it as long as you 
could? 

Mr. Gotprtne. No, that is not so. The only purpose was to give 
us plenty of time so that we could do it. It was quite a job to 
straighten out matters for 7 or 8 years. 

Mr. Bennett. You had had 6 years. 

Mr. Gouprine. Pardon, we what ? 

Mr. Bennett. You had had 6 years. 

Mr. Gotprine. Tostraighten it out? 

Mr. Bennett. To file the reports. 

Mr. Govprine. But we didn’t start filing them until 1954. 

Mr. Bennett. I know that. 

Mr. Gouprine. There was nothing done until then, Mr. Bennett. 

Mr. Bennett. I know that, but you testified yesterday that after 
Mr. McDonald’s death, the company was almost inactive. 

Mr. Gotprtne. That iscorrect. So I paid very little attention to it. 

Mr. Bennetr. If the company was inactive and you were not in 
business why in the world was it so difficult for you to file a report? 
Why did it take you 6 years to get a report filed with the SEC? 

Mr. Gotprrne. I can’t tell you that. Mr. McDonald ran the com- 
pany. 

Mr. Bennett. I am speaking now of after Mr. McDonald died in 
1948 to 1954 when you say the company was inactive, is that true? 

Mr. Gotprine. That is true. 

Mr. Bennetr. Then why would it have been so difficult to get these 
reports filed? What was so complicated ? 
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Mr. Gorprtne. I told you I first learned of the reports in 1954 when 
suit was brought by the SEC against the company, Mr. Bennett. I 
paid very little attention to the company. There was nothing for me 
muchtodo. I wasno officer of the company, never was. 

Mr. Bennett. It took you another 2 years to get the reports filed. 

Mr. Gotprine. Well, we kept after Brown. Miss Paperman is right 
here. We dideverything we possibly could. _ cay 

The first time they were filed they were a little bit incorrect and we 
had to do some over again from what I understand, and it took all that 
time. 

(The witness confers with his counsel.) 

Mr. Gotprine. Mr. Bennett, could I add on to my answer? Could I? 

Mr. Bennett. Yes, sir; as long as it is pertinent. : 

(The witness confers with his counsel.) 

Mr. Gotprrne. In June 20 of 1955, Mr. Bennett, the Federal court 

in Boston, Mr. O’Brien representing me, told the court : 
But in 1948, Your Honor, Mr. McDonald, who was one of the principal stock- 
holders and president of the Boston Port Development Co., died, and that is 
the thing which has held up the closing of the books of the Boston Port De- 
velopment Co, because Mr. Brown, in preparing his reports and records, has 
relied largely upon Mrs. McDonald and the information supplied by her, so 
that is the reason he says to us now * * * 

(The witness confers with his counsel.) 

Mr. Gouprine. You see, Mrs. McDonald was sick and she still is 
now. Asa matter of fact she’s in a home. So we had to get a lot of 
information from Mrs. McDonald. 

You see, there was no children left, only grandchildren, because 
Mr. McDonald, all they had was just one daughter. They had no 
other children and the daughter was dead, too. 

Mr. Bennetr. You mean that is the reason you did not file the 
reports? 

Mr. Gotprine. Well, that is one of the reasons. 

That is correct. 

Mr. Bennetr. Now Mr. McDonald was just a stockholder in the 
company, was he not ? 

Mr. Gotpring. Pardon? 

Mr. Bennett. Mr. McDonald just had a stock interest in the com- 
pany. The fact that he passed away did not complicate your situ- 
ation except for the things that Mr. Lishman questioned you about, 
and you refused to answer. Those are the things that complicated 
this situation. Isthat not true? 

Mr. Gotprine. I’m very sorry they are complicated. I done the 
best. that I can, Mr. Bennett. 

Mr. Bennett. I mean the situation 

Mr. Goptrtne. I didn’t try to complicate anything. That was 
never my intention. It wasn’t then and it isn’t now. 

(The witness confers with his counsel.) 

Mr. Gotpring. Mr. McDonald at the time of his death was the pres- 
ident of the company, and he ran the company. 

Mr. Bennetr. But the books were there. He did not take the 
books, did he? 

Mr. Gotprine. Pardon? 

Mr. Bennett. The corporation’s books were there after Mr. Mc- 
Donald passed away. You had all the records, did you not? 
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Mr. Gouprine. The records were held by the company, yes. Miss 
Paperman is right here and can tell you just what went on. 

Mr. Bennett. Very fortunate. 

The corporation’s books were the original records from which you 
would make the SEC reports. Is that not true ? 

Mr. Gotprtne. Would you please speak a little louder when you ask 
me that question ¢ 

Mr. Bennett. The records the SEC wanted would come from in- 
formation that was on your books, the books of the East Boston Co., 
and not from Mr. MeDonald’s personal books. 

Mr. Goutprinr. Mr. McDonald up to the time of his death carried 
everything in his head. As a matter of fact, I think he died with the 
books in his head. 

Mr. Bennett. The financial affairs of the East Boston Co. were 
pretty much of a mess. Is that 

Mr. Gotprine. Pardon? What did you say? 

Mr. Bennett. The financial affairs of the East Boston Co, during 
the period we are talking about were in pretty much of a mess? 

Mr. Gotprine. Well, 1 think you are right, Mr, Bennett. 

Mr. Bennerr. And that, rather than Mr. McDonald’s death, was 
the reason you did not want these reports, the company’s financial 
transactions, to be made public ? 

Mr. Gotprine. No. What was to be gained by not making them 
public? Can you tell me? 

Mr. Bennett. I want you to tell me. 

Mr. Go.tprtne. I don’t see—what would be gained? There is no- 
gain to it. 

Mr. Bennetr. That is what I would like to know. 

Mr. Gotprinr. Well, I don’t see any gain. There is no gain at all. 

Mr. Bennerr. Apparently there was because of what has happened 
in this suit by the stockholders. 

(The witness confers with his counsel. ) 

Mr. Sears. Is there a question ? 

Mr. Gotprine. What is the question, please, Mr. Bennett ? 

Mr. Bennett. My question is that you kept the financial informa- 
tion of the company concealed from the stockholders as well as 
the SEC. 

Mr. Goxtprinz. That is incorrect. I don’t conceal anything. Every- 
thing in it is public. 

Mr. Bennerr. Is that why you are offering 

Mr. Gotprine. What? 

Mr. Bennett. Is that why you are offering the 

Mr. Gotprine. Is that why what? 

Mr. Bennetr. Will you let me finish the question ? 

Why you are offering the minority stockholders some three or four 
hundred thousand dollars in settlement of this lawsuit ? 

(The witness confers with his counsel.) 

Mr. Govprine. I can’t answer that question intelligently, Mr. 
Bennett. ' 

Mr. Bennett. I think youcan. I think you can answer it so we can 
understand it, if you want to. 

Mr. Goxprinz. What did you say, Mr. Bennett? 

Mr. Bennett. I think you can answer it. It is a very simple 
question. 
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Mr. Gouprtne. I understand it, but I can’t answer it better than I 
did. Asa matter of fact, I decline to answer any more. 

Mr. Sears. Mr. Bennett, if there is any protection by the laws in 
every jurisdiction I know of it is the details of an offer of compromise. 

Mr. Bennett. Are those details supposed to be concealed from the 
stockholders ¢ 

Mr. Sears. Beg your pardon ? 

Mr. Bennett. Do you mean concealed from the stockholders ? 

Mr. Sears. No, but the reasons for the compromise. 

Mr. Bennett. I think this is all properly going to the reasons for 
not filing this report. I think if there is anything the committee is 
concerned about it is to find out why these reports were not filed. 

Mr. Sears. I think you mean why the SEC didn’t require them to be 
filed. 

Mr. Bennett. Well, also what Mr. Goldfine did to be able to get by 
with that. 

Mr. Sears. That is what we say is irrelevant to this proceeding. 

Mr. Bennett. There is where you and I disagree. 

Mr. Sears. I understand so. 

Mr. Bennerr. When you talked to Governor Adams you also told 
him that the SEC was pushing you around, that you were a very small 
company, that you were getting pushed around much harder than the 
giant corporations. W hat did you mean by that? 

Mr. Gowprine. Well, I mean a little company like ours being 
harassed right along. We were doing the best we could, and, on top 
of that there , they fine us $20 ,000 which I think was very unreasonable, 
and proved later it was. 

Mr. Bennerr. Well, that is a matter of Pk too. 

Mr. GoLpFrIne. Well, the records speak; 3 years less than 20. 

Mr. Bennett. That is a matter of great difference of opinion, as to 
whether that $20,000 gain was fair or whether it was not. 

Do you know of any giant corporation that ever got by for 8 years 
in failing to file a SEC report? 

Mr. Gotprrne. I am stockholder of quite a few giant corporations, 
but, as it happens, I am not the majority stockholder. So I can’t 
answer the question intelligently. So I am just minority stockholder. 

Mr. Bennett. Yes, but in your statement you told Governor Adams 
that you were getting treated worse than the giant corporations. 
Now what giant corporations do you know of, now or then, when you 
talked to Governor Adams, that had ever gotten by for 8 years with- 
out filing 10—K reports ? 

Mr. Goutprine. I couldn’t tell you just what. That was my opinion. 

Mr. Bennetr. You cannot name one, can you ? 

Mr. Gotprine. Well, I just can’t tell you which one, no. I can’t 
tell you which one now. Iw foal? t say that. 

Mr. Bennett. Can you name any? 

Mr. Gotprine. I cannot name one, but that was my opinion, was 
then and still is now. 

Mr. Bennetr. And you could not name any at the time you talked 
to the Governor? 

Mr. Gouprine. I didn’t name any because I didn’t know which ones, 
but that was my opinion. 
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Mr. Bennett. You are just pulling this statement out of thin air? 

Mr. Gotprine. What did you say ? 

Mr. Bennerr, You just made this statement without any founda- 
tion for it at all to build up some sympathy for yourself in seeking 
Governor Adams’ assistance. Is that it? 

Mr. Gouprine. No, sir. I look for no sympathy. I thought I was 
being harassed. I thought it was wrong. The company was inactive, 
as I have told you, and we were doing the best we could after suit was 
brought by the SEC. And I heard a lot of rumors—I didn’t know 
it was true—that Mr. Fox had some connection with the SEC and he 
we behind it more or less. 

I don’t have to speak to you much about Mr. Fox, how foxy he was. 

Mr. Bennett. I am not commending Mr, Fox, but I am just dis- 
cussing why you did not file these reports. 

Do you know the name of the Federal district. judge that presided 
over your first case with the SEC ? 

Mr. Gorprine. A little louder, please. 

Mr. Bennertr. Do you know the name of the Federal judge who 
presided over this first case of yours which the SEC filed ? 

Mr. Gouprine. Yes, I do, Mr. Bennett. 

Mr. Bennetr. Who was it ? 

(The witness confers with his counsel.) 

Mr. Gorprrne. At first it was Judge McCarthy, and then he dis- 
qualified himself, as the records will show, and then it was Judge 
Wyzanski. 

Mr. Bennetr. Judge McCarthy was the judge until after the in- 
junction was issued ? 

Mr. Gotprine. Pardon? What did you say? 

Mr. Bennett. Judge McCarthy had the case for over a year, did he 
not, until the injunction was issued ? 

Mr. Gotprine. That is correct. 

Mr. Bennerr. For how many years have you known Judge 
McCarthy ? 

Mr. Gotprin®. I’ve known Judge McCarthy for, I would say, for 
over 25 years. 

Mr. Bennetr. Did you know him before he was a Federal judge? 

Mr. Gotprine. Well, 25 years. He hasn’t been a Federal judge 
25 years. I knew him before, when he was U.S. Federal attorney. 

I say I knew him for more than 25; about 1929 or 1930. And I 
knew his brother, a member of the United Christian Union, his brother 
who died. 

Mr. Bennett. Had he been your attorney at any time before? 

Mr. Goiprine. He was at the time he was practicing, at the time he 
practiced law. He isa lawyer. 

Mr. Bennett. He was your lawyer? 

Mr. Gouprinr. Well, he done work for me. He certainly did. 

Mr. Bennett. Did his legal work extend over a period of years 
until he went on the bench ? 

Mr. Gotprine. What did you say ? 

Mr. Bennerr. Was he your lawyer until he went on the bench and 
became a judge? 

Mr. Goutprine. No, I can’t say. Before he was on the bench he 
was a Federal attorney. 

32090—59—pt. 12——5 
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Mr. Bennett. When he became a Federal district attorney, then 
he servered his legal relations with you? 

Mr. Gouprine. I would say he did, but he’s my friend and I met 
him quite a few times. 

Mr. Bennett. Would you say your friendship with the judge had 
been a close one ? 

Mr. Gotprine. Pardon? What did you say? 

Mr. Bennetr. Would you say that your Friendship with him had 
been a close one, your personal friendship ? 

Mr. Gotprine. Would you please read that question ? 

(The pending question was read by the reporter.) 

Mr. Gotprine. I would say yes. 

Mr. Bennett. Was it on a social basis? Did you visit his home 
and he visit yours? 

Mr. Gotprine. Many times. 

Mr. Bennerr. And did you ever give the judge gifts, either before 
he was judge or after ? 

(The witness confers with his counsel.) 

Mr. Gotpring. Well, that I decline to answer at the present time, 
Mr. Bennett. 

Mr. Bennett. On what basis? 

Mr. Gotprine. On the advice of my counsel, Mr. Sears, and it 
is irrelevant. 

Mr. Bennett. Mr. Chairman, I insist that the witness be required 
to answer the last question. 

Would you read the last question. 

(The record was read by the reporter.) 

Mr. Sears. You might read the answer. 

(The record was read by the reporter.) 

The Cuairman. Do you decline to answer the question ¢ 

Mr. Gotprtne. I do, Mr. Chairman. 

The CHarrman. You have testified that he was not an attorney 
for you or any of your companies. 

Mr. Goxprtne. I testified he was up to the time he became a U.S. 
Federal judge. 

The CHarmman. At the time he became Federal judge he was an 
attorney for you or your company ? 

Mr. Gorprtng. No. Before he was judge, Mr. Chairman, he was 
U.S. Federal attorney. He was U.S. Federal attorney in Boston. 

The Cuarrman. Well, he was your attorney then before he became 
U.S. district attorney. 

Mr. Gotprine. He done some business for me; yes, he did. 

The Cuarrman. And you decline to state whether or not you had 
given him a gift of any kind prior to the time he became Federal 


judge? 
Mr. Bennett. Or after. 

Mr. Gotprine. I thought he was saying at the time he was Federal 
judge. I wouldn’t say before he became Federal judge. 

The Cuarrman. No, he did not say that. 

Mr. Sears. Let’s get it straight. 

The Cuarmman. Let Mr. Goldfine answer the question. You can 
advise him. 

Mr. Sears. I want to see that he understands the question. 
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Mr. Bennett. He understands the question, and, Mr. Reporter, 
would you read his last statement. 

(The record was read by the reporter.) 

The Cuamman. Mr. Bennett’s question was, Did you give any gifts 
to Judge McCarthy before he became Federal judge? 

Mr. Gotprine. I decline to answer that one, Mr. Chairman. 

The Cuarrmman. He asked you did you give him any—Mr. Bennett, 
you said after. He is stil] a Federal judge, is he not? 

Mr. Bennett. After he became judge, Mr. Chairman. 

Mr. Goldfine, Mr. Chairman, according to his last answer, before he 
was interrupted by his counsel, said he was willing to answer as to 
whether he gave Judge McCarthy any gifts before he became a Fed- 
eral judge, but he did not want to answer the question as to whether 
he gave him any gifts after he became a Federal judge. - 

The CrarrMan. I think he must have misunderstood. 

You were about to say that you do not know of any gifts that you 
gave him while he has been a Federal judge? 

Mr. Gotprine. I don’t know of any to the best of any memory at 
this present time. 

The CuarrmMan. You do not know of any incident during the time 
he has been a U.S. district judge that you made any gifts to him? 

Mr. Gotprine. Not to my knowledge at the present time. 

The CuarrmMan. You testified to the payment of the hotel bill. 

Mr. Gotprine. That is correct. That is right. 

Mr. Bennett. Does the same thing apply before he became Federal 
judge? 

(The witness confers with his counsel. ) 

Mr. Gotprine. That I decline to answer, Mr. Bennett. 

Mr. Bennett. On what ground ? 

Mr. Gotprine. On the ground that it is irrelevant. 

Mr. Bennett. It is irrelevant whether you gave him any gifts be- 
fore he became Federal judge, but now you have aaa the ques- 
tion about gifts after he became Federal judge. Is your position 
now that it 1s relevant whether you gave him gifts after he became 
Federal judge? 

Mr. Gouprine. Yes, it is, Mr. Bennett. 

Mr. Bennerr. You are sure? Would you like to refresh your rec- 
ollection in any way on that point, as to whether you gave Judge Mc- 
Carthy any gifts since he became Federal judge? 

(The witness confers with his counsel.) 

Mr. Gotprtne. Just a minute. I will ask Miss Paperman if she 

ows, 

(The witness confers with Miss Paperman and counsel. ) 

Mr. Gotprrnz. At the present time, Mr. Bennett, I don’t know of 
any, at this moment. f . 

Mr. Bennett. Did you ever give the judge’s wife a present or gifts 
while he was judge? 

Mr. Gotprine. I don’t know of any at the present moment. 

Mr. Bennetr. You entertained the judge—— 

Mr. Gotprtnz. Pardon ? 

Mr. Bennett. You entertained the judge and Mrs. McCarthy on 
a number of occasions. How often did you entertain them and pay 
their hotel bills during the time—— 
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Mr. Gotprine. The hotel bills—the records speak for themselves, 
Mr. Bennett. 

Mr. Bennerr. The ones we have speak for themselves, but the ones 
you have and we do not have do not speak for themselves. 

Mr. Gorprine. If you tell me what I have that you haven’t got I 
could answer it more intelligently. 

Mr. Bennett. How often have you paid the judge’s hotel bills and 
those of his wife since he has been a judge? 

Mr. Gotprtnr. The only thing I know of is the record. It speaks 
for itself. 

Mr. Bennett. I am speaking here of your memory. 

Mr. Gotprine. That is the best of my memory. That is all I can 
tell you at the present moment. 

Mr. Bennett. To the best of your recollection, how many times 
have you paid the hotel bills of Judge and Mrs. McCarthy? 

Mr. Gorprrne. The only thing I know is what I heard right here. 

Mr. Bennerr. What did you hear? 

Mr. Gotprine. At the Waldorf. I don’t know of other hotels. 

Mr. Bennerr. Did you and Mrs. Goldfine entertain Mrs. McCarthy 
in 1950 at the Waldorf ? 

Mr. Gotprrne. I don’t remember whether I did or didn’t. 

Mr. Bennetr. You do not recall ? 

Mr. Gotprine. Probably did. I don’t remember. 

Mr. Bennerr. But you did entertain the judge and pay his hotel 
bill both before and after this case was pending in his court? 

(The witness confers with his counsel.) 

Mr. Gotpring. Before and after, but not while it was pending. 

(The witness confers with his counsel.) 

Mr. Bennett. I am waiting for the question to be answered. 

Mr. Gorprtne. I am waiting for the question, if you please. 

Mr. Bennett. What was the answer to the last question? 

(The record was read by the reporter. ) 

Mr. Gotprine. The records show he was at the hotel in 1957. Isn’t 
that right, Miss Paperman ? 

Then Miss Paperman has something to clear up in addition to 
what we have stated up to now, Mr. Harris. She has the facts that 
you were supposed to get. 

The CHatrman. She testified yesterday morning that she had not 
been able to run it down yet and, therefore, had not been able to find 
out from the records if it was paid, but that she would go back to her 
records and try to find out if it was included in some other payment 
that. was made during that time. And you have not had that oppor- 
tunity yet? 

Miss ParrrMan. Yes; I have. 

Mr. Gorprine. She has now. 

The CuHarrmMan. You may answer the question then so we can get 
it cleared up. 

Mr. Gorprinr. Thank you. 

Miss Parperman. The $88.22 bill for Judge McCarthy in May of 
1957 was ineluded in a Strathmore Woolen Co. payment to the Wal- 
dorf of June 12, 1957. The amount paid was much larger than that 
bill, but that was part of it. 
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Mr. Bennett. What about the one in 1950? Do you have any 
others that Mr. Goldfine paid for Judge McCarthy ? 

Miss ParerMANn. No; I do not, Mr. Bennett. The only ones were 
the $60-odd bill and the $88 that I just stated, and the one of 1950; I 
haven’t any 1950 records available. 

Mr. Bennett. Do you recall any other bills that were paid by Mr. 
Goldfine for Judge McCarthy or Mrs. McCarthy ? 

Miss PArperMAN. No; I do not offhand, Mr. Bennett. 

Mr. Brennerr. Mr. Goldfine, were you and Judge McCarthy ever 
associated in any business transaction other than his being your 
lawyer? 

Mr. Gotprine. Mr. Bennett, I decline to answer that, too. 

Mr. Bennerr. Were you an associate with Judge McCarthy in any 
business transaction since he has been on the bench ¢ 

Mr. Gouprine. A little bit louder, please. What did you say ? 

Mr. Bennetr. Have you been associated with Judge McCarthy in 
any business enterprise or transactions since he has been on the bench ? 

Mr. Gotpring. Not to my knowledge. 

Mr. Bennetr. Is Judge McCarthy now or has he ever been a stock- 
holder in any of your various companies ? 

Mr. Gouprine. No, sir. 

Mr. Bennett. He is not now and never has been ? 

Mr. Gotprinz, No, sir; not to my knowledge. 

Mr. Bennerr. You decline to answer whether you were associated 
in business with him before he went on the bench ? 

Mr. Gouprinr. That is correct, Mr. Bennett. 

Mr. Bennerr. Was the judge associated with you in the Kast Boston 
Co. in any way before he went on the bench ? 

Mr. Gotprinr. Not to my knowledge; no, sir. 

Mr. Bennevr. Did he ever represent you in any matters pertaining 
to the East Boston Co. ? 

Mr. Goutprine. I don’t think he ever did. I don’t think he ever did. 

Mr. Brenner. Did the judge know of your interest in the East 
Boston Co. ? 

Mr. Gotprine. Pardon ? 

Mr. Bennetr. Did Judge McCarthy know of your interest in the 
East Boston Co. ? 

Mr. Gotprinr. He must have known because he was the first one 
when the suit was brought. It was in Judge MeCarthy’s hand, and 
after him it was turned over to Wyzanski. 

Mr. Sears. I think your record, Mr. Bennett, shows that the suit 
brought in 1954, in May, was only against East Boston Co. Judge 
McCarthy ordered ee judgment against the East Boston Co., 
and ordered them to file 10—K’s, 

The record will then show that when they were not filed the SEC 
brought a petition for contempt, and named, for the first time, Mr. 
Bernard Goldfine. On seeing that name, Judge McCarthy forthwith 
disqualified himself, and Judge Wyzanski enters the picture. 

Mr. Bennett. I understand that, Mr. Sears. My question was 
whether Judge McCarthy knew of your interest and ownership in the 
East Boston Co. prior to this suit. 

Mr. Gorprine. I doubt ifhe did. I don’t think he did. 
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Mr. Bennett. He never represented you in any matter concerning 
the East Boston Co.? Are you sure of that? 

Mr. Gotprinz. Not tomy knowledge. 

Mr. Bennerr. He represented you on the other matters, but not 
East Boston ? 

Mr. Gotprine. Previous to that, the time he became Federal attor- 
ney. I told you that. 

Mr. Bennett. Yes, but I am speaking of the time now before he 
went on the bench. Did he ever represent you in any matter pertain- 
ing to the East Boston Co. ? 

r. Gotprine. Before he came on the bench he was a U.S. Federal 
attorney. I told you. 

You mean previous, before that? Before you mentioned Federal 
attorney. 

Yes; he represents me at different times when he was practicing law. 

Mr. Bennett. All right. Before that? 

Mr. Gouprine. You mean before that? Before he was U.S. Fed- 
eral attorney, yes, he represented me at different times when he was 
practicing law. 

Mr. Bennett. All right, but that is not an answer to the question. 

Mr. Gotprinz. Would you please read the question ? 

What is your question ¢ 

Mr. Bennett. The question was, Did he represent you on any mat- 
ters pertaining to the East Boston Co. before he was either on the 
bench or a Federal attorney ? 

Mr. Gotpring. Not to my knowledge. 

Mr. Bennetr. And to the best of your knowledge, you never dis- 
cussed with Judge McCarthy your interest and ownership of the East 
Boston Co. ? 

Mr. Gotprre. Not that I know of. 

Mr. Bennett. That came as a complete surprise to him in 1955? 

Mr. Gotpring. Judge McCarthy can answer you better than I can 
whether it surprised him or not. I can’t tell you. ‘ 

Mr. Bennett. Well, while this SEC case was pending before Judge 
McCarthy, did you discuss the matter with him ? 

Mr. Gotprinez. No, sir; not to my knowledge. 

Mr. Bennett. Why not? 

Mr. Gorprine. Why should I? 

(Witness confers with his counsel.) 

Mr. Gotprtne. I had my lawyers to take care of it. Why should I 
talk to the judge? 

Mr. Bennett. You had your lawyers but you talked to Sherman 
Adams about the case, did you not? 

(The witness confers with his counsel.) 

Mr. Gotprinz. Ask me again. Told him about what? 

Mr. Bennett. Told him all about your troubles. 

Mr. Gotpring. What troubles? 

Mr. Bennett. Your troubles with the SEC. 

Mr. Gotprine. I told you what I mentioned to Governor Adams 
was after the fine was imposed upon the company and we were bein 
harassed, and I happened to be with Governor Adams, so I mention 
it to him casually. 

Mr. Bennett. You told the Governor how abused you were? 
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Mr. Gotprine. I told him how what ? 

Mr. Bennett. How abused you were. 

Mr. Gouprine. I don’t know what words I used. 

Mr. Bennett. You told him you were being mistreated. 

Mr. Gouprine. Mistreated ¢ 

Mr. Bennett. Yes. 

Mr. Gouprine. That is correct. 

Mr. Bennett. Well, my question is this, Mr. Goldfine. If you con- 
sidered it proper, and I assume you did from all that has been said 
here, that you go to Governor Adams and discuss matters pertaining 
to the SEC question in Judge McCarthy’s court, why did you not go 
to the judge and discuss it? Was he not as good a friend of yours as 
Adams? 

(The witness confers with his counsel.) 

Mr. Gouprrine. It wouldn’t be the right thing to talk to a judge 
when the case is pending. 

Mr. Bennett. Well, it is all right to talk to the assistant to the 
President when a case is pending? 

Mr. Gouprine. Yes; I think that he is a good friend of mine and 
I happened to meet him and, during the time we had lunch, to mention 
the situation to him. I don’t think it is unreasonable. 

Mr. Bennerr. But the judge is a good friend of yours and has been 
for 25 years. 

Mr. Goutprtne. Yes, but when a matter of a case is before him, I 
should discuss it with the judge? 

Mr. Bennetr. Anyway, you got to Judge McCarthy, whether you 
talked to him 

Mr. Gouprinz. And he disqualified himself when he learned my 
name was there. 

Mr. Bennett. He did not disqualify himself until after he let you 
stall this case for over a year in his court on a matter concerning 
which there was no controversy whatsoever. 

Mr. Gotprine. In my opinion, he disqualified himself when my 
name came into the picture. 

Mr. Bennett. It is rather strange that without knowing that you 
were in the case that he stalled for over a year, as you said, the 
decision 

Mr. Gotprine. I don’t think he stalled. 

Mr. Bennetr. Wait a minute. <A decision of the case in which 
there was no contest whatsoever. It was just a case of your stalling 
for time. 

Mr. Gotprine. It was in the hands of my attorneys and I presume 
they took the matter up with the judge and I cannot tell you what 
my attorneys discussed with the judge. 

(The witness confers with his counsel.) 

Mr. Bennett. You wanted your attorneys to stall in the filing of 
these reports. 

Mr. Gotprinz. I couldn’t tell you what I wanted my attorneys— 
my attorneys did what they thought was the right thing to do. 

Mr. Bennett. And you approved it? 

Mr. Gotprine. The matter was in their hands. I am the client. 

Mr. Bennert. Do you know any member—— 
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Mr. Sears. One moment. To clear this about any pressure on the 
court, this petition to require the filing of 10-K’s was filed in 1954 and 
it wasn’t until almost a year later that the SEC took any affirmative 
steps to have some remedy. 

Mr. Bennett. That is not what the SEC says. 

Mr. Sears. I don’t know what they say. That is what the docket 
shows that there was no motion made for summary judgment proceed- 
ing until the next spring. They filed it but did not press it. 

r. Bennert. Let us get that clear. When did they make the 
motion ? 

Mr. Sears. They made the motion some time but they, before they 
marked it, they made it in July 1954, and did not mark it up for hear- 
ing until 1955 in the spring. 

Mr. Bennett. Mr. Sears, since you are testifying about it, let us 

et the record straight. When was the motion for summary judgment 
led ? 

Mr. Sears. July 23, 1954. 

Mr. Bennetr. Right. Is there anything further necessary that 
the SEC should do in order to get action on that? 

Mr. Sears. To mark the motion up for hearing. 

Mr. Bennetr. What do you mean by that? 

Mr. Sears. Well, the motion lies in the clerk’s office until it is 
brought to the attention of the court by counsel. 

Mr. Bennetr. And you deny that the SEC pressed their action 
on this motion until a year later? 

The Cuamman. Now just a minute, as long as you are asking about 
the records. 

Mr. Bennett. He has testified 

The Cuarman. If he is going to testify he is going to be sworn. 

Mr. Bennett. All right. 

The Cnarrman. He is not here as a witness. 

Mr. Bennett. I have no objection to his being sworn. 

I think the record will speak for itself and I think the testimony 
shows that the SEC, while I think they were very careless in this 
matter from 1948 to 1954, that when they did file the suit in court, 
asked for a summary judgment. 

There was no contest in the matter. There was nothing that the 
judge had to do except go into his chambers and go into court and 
sign the order. 

You, as Mr. Goldfine’s attorney, did not contest the matter, and I 
think the committee has a right to go into the question of this un- 
explained delay of over a year in Judge McCarthy’s court, a man 
who had been a personal friend of Mr, Goldfine for some 25 years, 
to get such favored treatment. 

(The witness confers with his counsel.) 

Mr. Bennett. Mr. Goldfine, did you know any of the members of 
the Securities and Exchange Commission personally, that is, the 
members who were on the Commission from 1948 until 1957, during 
the time you were not making these reports ? 

Mr. Gotprtne. I cannot hear you very well. Would you please 
speak a little louder? Will you read the question. I will be glad 
to answer it. 

(Record read.) 
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Mr. Gotprine. No,sir. As far as I know I did not. 

Mr. Bennetr. Did you know a Commissioner named Rowen ? 

Mr. Gotprine. You mean did I know him? 

Mr. Bennett. Yes. 

Mr. Gorpring. Is he Commissioner now ? 

Mr. Bennett. No. 

Mr. Gouprine. I have met Mr. Rowen but not while he was a Com- 
missioner. I only met him since. 

Mr. Bennetr. When was he a Commissioner? 

Mr. Gouprine. Well, I don’t know, but when I met him he was al- 
ready no Commissioner. 

Mr. Bennett. How do you know that he was not a Commissioner 
then? 

Mr. Gotprine. Pardon. The first time I met him was in Governor 
Dever’s office. The first time I ever met Mr. Rowen was after he 
wasn’t Commissioner any more, in Governor Dever’s office. 

Mr. Bennett. Had he been a Commissioner previous to that? 

Mr. Goupring. He had been a Commissioner previous to that, as I 
understand. I only met him once or twice and I met him in Governor 
Dever’s office and I met him elsewhere in Boston. 

Mr. Bennett. You never met him until after he resigned and was 
no longer a Commissioner ? 

Mr. Gouprtive. That is correct. I met him in Governor Dever’s 
office. 

Mr. Bennett. Was hea Commissioner in 1948 ¢ 

Mr. Gotprine. I don’t know whether he was. 

Mr. Bennetr. When did you meet him? In what year did you 
meet him ? 

Mr. Gouprinz. I met him, after he was no longer a Commissioner, 
in Governor Dever’s office. 

Mr. Bennett. Can you identify the year? 

Mr. Gouprine. Pardon? 

Mr. Bennett. Can you identify the time approximately ? 

Mr. Gotprine. No, I cannot but he was no longer a Cibiinietitiben. 

Mr. Bennett. Did you ever discuss this case with him ? 

Mr. Gorprine. I never did. I never did. 

Mr. Bennetr. And you say you were not personally acquainted 
with any SEC Commissioners during the period that you were delin- 
quent in filing these reports? 

Mr. Gotprine. Outside of Mr. Rowen, who was a Commissioner at 
one time, I don’t know of anybody I ever met who is a Commissioner. 

Mr. Bennerr. Are you personally acquainted with anyone on the 
SEC staff? 

Mr. Gotpring. What do you mean by the staff ? 

Mr. Bennett. I mean their employees, during the period. 

Mr. Gotprine. Not to my knowledge. 

Mr. Bennerr. So that you were not acquainted with either the 
Commissioners themselves during this period or with any Commis- 
sioner personally ? 

Mr. Gotprine. Would you please state that question again ? 

(Record read.) 

Mr. Gotpring, Not to my knowledge, Mr. Bennett. 
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Mr. Bennerr. And you never discussed this SEC matter that we 
were talking about with any SEC Commissioner or with anyone work- 
ing for the Commission during this period ? 

r. Gotprine. Not to my lentied , Mr. Bennett. 

Mr. Bennett. Nor afterward ? 

Mr. Gotprine. After what? 

Mr. Bennett. After they were no longer Commissioners. 

Mr. Gotprineg. I told you I met Mr. Rowen or Rolly or whatever 
you call him, 

Mr. Bennetr. But you did not discuss this case with him ? 

Mr. Gotprinz. Not to my knowledge. 

Mr. Conen. Does that question include attorneys, Mr. Bennett, be- 
cause obviously he did talk to some attorneys who examined him? 

Mr. Bennett. Yes, it includes attorneys. 

Mr. Conen. He was examined by SEC attorneys as the record has 
already demonstrated. 

Mr, Bennett. My question was whether he was personally ac- 
quainted with any employees and that would include attorneys. 

Do you want to modify the answer? 

(The witness confers with his counsel.) 

Mr. Gotprine. Well, when Mr. Green came down to Boston I was 
examined in the Federal building by Mr. Green. I never met him 
before. He was one of the lawyers, I guess, with the SEC. 

Mr. Bennett. You did not discuss it with him personally ? 

Mr. Goutprinzr. Why no. He examined me. 

Mr. Bennett. I am just asking you, Mr. Goldfine. 

Mr. Gotprine. What do you mean by that? 

Mr. Bennett. I mean did you discuss the case with him personally ? 

Mr. Gotprine. No, I did not. My lawyers were right there. 

Mr. Bennett. Did you entertain him? 

Mr. Gotprine. No, sir; never. 

Mr. Bennett. I think that is all I have for the time being. 

The Cuarman. Is that all, Mr. Bennett? 

Mr. Bennett. Yes, sir. 

The Carman. It is now 12 o’clock. We are trying to determine 
what todo. It has been the Chair’s hope that we could conclude with 
this witness today. 

We have a conference which our committee has with the Senate 
this afternoon. 

In the House the first thing is the conference report, which very 
likely will require a rollcall. 

The Chair does not see any other recourse except to come back in 
the morning. 

In view of the schedule of the committee this afternoon, I think 
under the circumstances that would be the better thing to do. 

Mr. Gotprine. What is that, Mr. Chairman? 

The CHarrmMan. We are just trying to work out a schedule, I 
none as I said, that we could conclude today, Mr. Goldfine. 

fr. Sears. Mr. Chairman, I am wondering if the committee or 
counsel want to ask Miss Paperman any more questions if that could 
be taken now that we are all here. 

Mr. Lisuman. Mr. Chairman, counsel has no questions at this time 
of Mr. Goldfine and Miss Paperman. As I stated before, until we 
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have access to the books of account and records of various of these 
companies, it is impossible to ask effective questions concerning the 
treasurer’s checks and other matters, so that, as far as counsel is 
concerned, he has no further questions at this time. 

The Cuarrman. The Chair intended to take that up with reference 
to further records which this committee feels it is entitled to when we 
concluded the questions. 

Under the circumstances, the committee will adjourn until 10 
o’clock in the morning. 

(Whereupon, at 12:10 p.m., the hearing was adjourned until 10 
a.m., Thursday, July 17, 1958.) 











INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, JULY 17, 1958 


House or REPRESENTATIVES, 
SrecraL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN CoMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10 a.m. in the 
caucus room, Old House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Mack, Flynt, Moss, 
O’Hara, Hale, Bennett, and Wolverton. 

Also present: Robert W. Lishman, counsel to the subcommittee; 
Stuart C. Ross, committee consultant; Francis X. McLaughlin, sub- 
committee attorney; and Herman C. Beasley, subcommittee clerk. 

The CuatrrmMan. The committee will come to order. 

In resuming the hearings this morning Mr. Mack will be recognized 
to proceed with further interrogation of the witness Mr. Goldfine. 

Mr. Mack, you may proceed. 

Mr. Mack. Thank you, Mr. Chairman. I am hoping that I can 
conclude my questions in approximately 20 minutes, and I am trying 
to avoid any repetition of questions previously asked, but I presume 
that that would be a rather difficult task. 

Mr. Goldfine, mostly out of curiosity, but I feel it is relevant and 
pertains to some matters that we are investigating, I would like to 
ask you a question about some of the gifts that you have given to the 
Federal officials and to Sherman Adams. 

When Governor Adams was before the committee he testified 
under oath that the vicuna coat cost only $69, and, if this were true, 
why did you not give these poor Government. workers a nice vicuna 
coat instead of giving them a cashier’s check for approximately the 
same amount, instead of $75? 


TESTIMONY OF BERNARD GOLDFINE, CHESTNUT HILL, MASS.; 
ACCOMPANIED BY MILDRED PAPERMAN, TREASURER, BOSTON 
PORT DEVELOPMENT CO., BOSTON, MASS. ; SAMUEL P. SEARS AND 
LAWRENCE R. COHEN, ATTORNEYS AT LAW, BOSTON, MASS. ; 
ROGER ROBB AND WILLIAM A. PORTER, ATTORNEYS AT LAW, 
WASHINGTON, D.C. 


Mr. Gotprine. Is this relevant to this investigation, Mr. Mack. 

Mr. Mack. I said I am asking the question out of curiosity. I 
think that gifts to Sherman Adams and to other Federal officials and 
poor Government workers are relevant to our investigation. 
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Mr. Gouprtne. I decline to answer that, Mr. Mack. 

Mr. Mack. Mr. Chairman, I am perfectly satisfied that it is relevant 
to the investigation, and I certainly am not going to insist on a reply 
to my question. 

However, I would like to ask you also a question about the hotel 
reservations at the Sheraton-Plaza Hotel in Boston. Sherman Adams 
attempted to explain his visits to the Sheraton-Plaza Hotel by testify- 
ing it was convenient to make an overnight stop in Boston en route 
from Lincoln to Washington or from Washington to Lincoln, and 
my question is if that were true after this very arduous and difficult 
journey of 200 miles or 400 miles, why it was necessary for Sherman 
Adams to remain 2 or 3 days after he arrived in Boston on several 
occasions. 

Mr. Gotprine. That’s something that I cannot answer. I think you 
better ask Governor Adams. 

Mr. Mack. You have never discussed that matter with him? 

Mr. Gouprine. Discussed what matter with him ? 

Mr. Mack. Why it was necessary for you to pay his bill for 3 days 
instead of 1 day. 

Mr. Gotprine. Certainly not. Why should I? 

Mr. Mack. I have one other question. I am meeting with a lot 
of success this morning, Mr. Chairman, 

I have one other question I would like to ask, and that is that the 
records at the Sheraton-Plaza Hotel indicate that you registered 
there in November of 1956 and that your bill for the time was ap- 
proximately $350. I think that there were the usual number of days 
involved. 

Mr. Gotprinz. Will you please speak a little bit louder, Mr. Mack? 

Mr. Mack. Yes. 

I think it was for the 20th, the 2ist, and the 22d of November of 
1956. I know this is a long time ago. It is difficult for you to re- 
member that far back. 

Mr. Gouprine. I don’t think it is. 

Mr. Mack. Well, fine. 

Mr. Gotprine. Just ask me the question. 

Mr. Mack. Very good. I am very happy to know that you have 
very vivid recollections of this occasion. 

Mr. Gotprine. I think my memory is as good as anybody’s. 

Mr. Mack. I want to compliment you, Mr. Goldfine. I think you 
have a wonderful memory, but I have a question to ask you. That 
is, since you live only 10 minutes from the Sheraton-Plaza—I have 
never been to your place, but I have been informed it is 10 minutes 
from the Sheraton-Plaza—— 

Mr. Gotprinz. What is? 

Mr. Mack. I understood your home. 

Mr. Gotprtnz. My home is longer than that. My home is about 30 
minutes, say 25 minutes. 

Mr. Mack. Mr. Chairman, I stand corrected. 

Since your home is 30 minutes from the Sheraton-Plaza 








Mr. Gotprine. Twenty-five to thirty minutes. It all depends upon 
the traffic. 

Mr. Mack. I thank you again because I wanted to have that point 
clarified. 
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I am wondering whether you actually had occasion to stay at the 
hotel or whether it was not a fact that Governor Adams was actually 
staying at the hotel at that time. 

Mr. Gouprine. What time? 

Mr. Mack. Say November 20, 21, and 22 of 1956, in room No. 423. 

as registered under your name. 
Tae Gruppen I couldn't tell you that because Miss Lane, who 
makes reservations for me, has been with me for 30 years, made the 
reservation. I can’t tell you just whether he was there or not. 

Just because it is registered in my name, that doesn’t mean that 
Governor. Adams was there. 

Mr. Mack. Your memory was very good about 2 minutes ago. 

Mr. Gorprine. Very often I have other guests registered under 
my name, and they stay there because I pay for them. 

“Mr. Mack. You have a true-name law in Massachusetts, and do 
you make a practice of violating this law? 

" Mr. Gotprine. I don’t violate any law. If it is done and it is out 
of order, I am sorry. 

Mr. Mack. As a matter of fact, Sherman Adams did stay at the 
hotel on that occasion ? 

Mr. Gouprine. I don’t know whether he did or not. If it is reg- 
istered in my name, I couldn’t say whether he stayed there or not. 

Mr. Mack. I will further refresh your memory. 

Mr. Gouprine. Fine 

Mr. Mack. Occupying the next room to you 

Mr. Goxprtnr. Yes? 

Mr. Mack. Was Samuel Adams 

Mr. Gotprinr. Who? 

Mr. Mack. Samuel Adams. I have his name as Samuel Adams. 
I presume he is the son of Sherman Adams. 

Mr. Gotprtne. Sam is the son of Sherman Adams. That is cor- 
rect. 

Mr. Mack. And he was occupying the room 423 which was regis- 
tered in your name, and occupied by Mr. Sherman Adams. 

Mr. Gotprinr. He was occupying the room next to the one I was 
registered, you said. That still wouldn’t mean that Governor Adams 
was there. 

Mr. Mack. But you are convinced now that you were not staying 
there as a guest ? 

Mr. Goprine. That I wasn’t staying there as whose guest? My 
own guest? I don’t get that at all. That is something new to me. 

Mr. Mack. Just so we won’t clutter up the record, I think we 
should make very certain that the room was registered in your name 
and that Mr. Sherman Adams was occupying the room, and his son, 
Samuel Adams, was occupying the room next to your room. Is that 
not correct, Mr. Goldfine? 

Mr. Gotprinr. Would you please put the question to me? 

Mr. Mack. Mr. Chairman, will the reporter repeat the question. I 
will appreciate it. 

(The pending question was read by the reporter. ) 

Mr. Gotprinz. That would be “No.” Icouldn’t tell you if Governor 
Adams was there. It doesn’t show he was there. He might have been 














Oo 


4558 REGULATORY COMMISSIONS AND AGENCIES 


there and might not have been there. What could I say to give you 
an honest answer ¢ 

Mr. Mack. What you wanted to say was that you don’t know. Is 
that correct? 

Mr. Gouprine. I don’t know. I don’t know. That’s correct. 

Mr. Mack. Mr. Goldfine, could you tell the committee the reason 
why you would register the room in your name when Mr. Adams was 
occupying the room ¢ 

Mr. Gouprine. I couldn’t tell you any reason, no. I couldn’t tell 
you any reason. 

Mr. Mack. You would accept the fact that he was occupying the 
room, would you not? 

Mr. Gotprine. No, I wouldn’t accept any fact unless you can prove 
it to me. 

Mr. Mack. If I showed you where Sherman Adams had signed a 
check for services in that hotel room, would you be convinced that he 
was there at the time? 

Mr. Gotprine. If you showed me that he signed a check for what? 
For what? 

Mr. Mack. As a matter of fact, I think it was some ice and water. 

No, just ice. 

Mr. Gotprine. That’s his son. You say his son signed that? 

Mr. Mack. No. I said Sherman Adam signed. 

Mr. Gorprine. Well, if you have a check which shows that Gov. 
Sherman Adams signed, then, no doubt, he was in that room. But 
that still wouldn’t mean that he was there overnight, because, as I have 
said previously, many times Governor Adams came to Boston and just 
have lunch or dinner sometime and go off home. And, besides, Gov. 
Sherman Adams didn’t just come down to Boston to see Goldfine. He 
had other business of his own, something to do with his own affairs. 

Mr. Mack. Of course, I am not convinced that you were at the hotel 
at all at the time. 

Mr. Gotprine. Probably I was and probably I wasn’t. I wouldn't 
say I was at that hotel. Did you have anything to show that I signed 
any checks there those 2 days? If you can show me that, then I was 
there. There is no secret about that. 

Mr. Mack. I am not convinced that you occupied the room yourself. 

Mr. Gotprine. I wouldn’t say that. 

Mr. Mack. I think it is possible that you were in the room at vari- 
ous times, but I am not convinced that you occupied the room yourself. 

Mr. Gotprine. I wouldn’t say that. 

Mr. Mack. Since you had a very comfortable house just 30 minutes 
away. 

Mr. Gouprine. Sometimes I have a comfortable house, but some- 
times it is more comfortable to stay at the hotel, too. It all depends. 

Mr. Mack. I have one other question to ask you about your other 
guest in the other room. 

Mr. Gotprrnr. A little louder, please, Mr. Mack. 

Mr. Mack. I will dothe best I can, Mr. Goldfine. 

I would like to ask you about the other room, 421. According to 
the hotel receipt—I might mention at this point that the other charges 
to room 421 were also transferred to your room and the two bills paid 
together. 
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I noticed on the receipt that your guest, Samuel Adams, had evi- 
dently drawn out $12.50 in cash, since the bill shows that there was 
paid out $12.50. 

I know this is a small amount of money, but I would like to ask this 
question : First of all, does that mean that you gave him $12.50 in cash ? 

Mr. Gouprine. I never gave young Adams a nickel, not to my 
knowledge; never. 

Mr. Mack. This would indicate to me that young Adams received 
$12.50 in cash from the hotel. 

Mr. Gotprine. Well, that’s possible. I couldn’t say that. That is 
something new to me. 

Mr. Mack. As a matter of general practice, did you permit your 
hotel guests to draw out cash ? 

Mr. Gouprine. I can’t tell you that. It’s the first time I heard of it. 
I can tell you this, that I have never given Adams, Jr., a quarter. 

Mr. Mack. But there is no limitation on how much money they 
might want todraw out? Isthat it? 

Mr. Goutprine. I don’t know what you are driving at, Mr. Mack. 

Mr. Mack. I think the record is quite clear. 

Mr. Goutprine. Fine. If it’s clear, then that’s all right byme. Why 
ask me about it ? 

Mr. Mack. Well, I want to thank you again, Mr. Goldfine, for help- 
ing me make the record clearer on that point; since you have no 
limitation on these matters, I presume that they would be charged to 
business expenses, to the business or corporate expense, when these 
friends of yours drew money out on hotel bills such as this one. 

Mr. Gotprine. I haven’t told you that at all. 

Miss Paperman is here, and she can answer that very nicely. 

Mr. Mack. Mr. Chairman, I would have no objection to it if Miss 
Paperman would like to answer that. 

Mr. Goldfine, I wanted Miss Paperman to answer the question, and, 
if she does, it is all right with me. I don’t know whether Miss Paper- 
man heard tlie question or not. 

Miss PapermMAN. I would be glad to answer. 

Mr. Gotprine. What is the question, please? 

Mr. Mack. Read the question back, Mr. Reporter. 

(The record was read by the reporter. ) 

Mr. Sears. There is no evidence or testimony in this hearing thus 
far that any money had ever been advanced to anybody. 

Mr. Mack. Mr. Chairman, I thought Miss Paperman was going to 
answer that question rather than Mr. Sears. 

Mr. Sears. There is nothing to answer, Mr. Mack. 

The Cuarrman. Mr. Goldfine has just testified that he knew nothing 
about any money being drawn out by anyone which was charged to 
his account at the hotel. I think that would answer it. 

Mr. Mack. Thank you, Mr. Chairman. 

I stand on my previous statement, that, according to the receipts 
from the hotel, the hotel bill, that $12.50 had been paid out to Mr. 
Samuel Adams. 

Mr. Goldfine, aside from the three-quarters of a million dollars or 
more in treasurers’ and certified checks that have yet to be explained 
to the subcommittee, there is, in addition, over $100,000 which is not 
explained in the interchange of your companies’ funds. It is, of 
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course, possible that you can explain that none of this money went 
to a public official, but I would like to comment on this more than 
$100,000 which appear in your records, only to later disappear, — 

When you either cash a treasurer’s check and do not deposit the 
full amount, or when you withdraw funds from an account and ap- 
parently use only part of the withdrawal, specifically, I want to refer 
to December 5 of 1957, and on that date a check for $110,000 was writ- 
ten on the Northfield account at the Pilgrim Trust Co. 

On the same day a $60,000 treasurer’s check was bought at the Pil- 
grim Trust Co. by Northfield Mills, made payable to Northfield Mills. 

If the $110,000 treasurer’s check was used in part to purchase the 
$60,000 treasurer’s check what became of the remaining $50,000? 

(The witness confers with his counsel.) 

Mr. Goiprine. Would you please tell me what checks you are re- 
ferring to, Mr. Mack? Can you tell me what dates, and I will try to 
explain it if I can. 

Mr. Mack. Yes. I think I can. 

I am referring to the transactions on December 5 of 1957, and I 
believe that we have that information here in the committee. Is that 
true? 

Yes; we have evidence here from the commercial account, North- 
field commercial account of Northfield Mills that you had $110,000 
withdrawn with a commercial direction. This is on December 5, 
1957. Then we also have information—I believe it is with the com- 
mittee here—that on that same day you bought the $60,000 treasurer’s 
— This is on the same day that you bought the $80,000 treasurer’s 
check. 

Mr. Gotprine. Let’t see the check. J would like to explain it. 

The CuHarrman. As I understand, Mr. Mack, the question is that 
the committee has evidence, and I assume that the checks are included 
in the list that was brought here the other day or the photostats of 
them, that there was a check issued for $110,000 on December 5, 1957, 
drawn on Northfield, payable to Northfield. On the same day a $60,- 
000 check was drawn, and, as I understand the question, the $110,000 
—_ that had been drawn that day was used to purchase the $60,000 
check. 

The question is, if that is true, what happened to the $50,000. That 
is as I understand the question. Is that right? 

Mr. Gouprine. I know nothing about it, but probably if I saw those 
checks I would be glad to answer it. 

Miss Paperman is right here and we can clear it up easily. I would 
like to ask one question, Mr. Chairman. 

Is Mr. Mack alluding to those checks that are part of the $776,000 
of May 7, or is this something new in the wind again? Is that some- 
thing additional, because the $776,000 checks were straightened out. 
I explained them. 

I want to know if that is new, new business, or whatever you call it. 

Mr. Mack. Certainly it is in addition to the three-quarters of a mil- 
lion dollars. 

The Cuarrman. As I understand from the information Mr. Mack 
has, that is in addition to the $776,000. 

Mr. Goiprineg. Oh, that is something new? 

Mr. Mack. That is right. 
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The CHarkMAN. You then say you do not know anything about it? 

Mr. Gouprine. I don’t know anything about that, no. I can’t 
answer that. Miss Paperman probably can explain, Mr, Chairman. 

Mr. Mack. I just want to ask the question as to whether or not any 

ortion of this money, of this cash, $50,000 in cash, went to any Federal 
officials for Christmas presents. 

Mr. Gouprine. I have testified before and I am testifying again 
that we never gave any of the checks to any of the people in any Fed- 
eral agency or any partofacheck. _ ; 

Now, if you show the checks, Miss Paperman is here. There has 
been so much confusion. We can clear it up for you and satisfy you, 
Mr. Mack, because that is something new in the wind. 

Mr. Mack. Mr. Chairman, I have about concluded all the time I 
had requested, but I want to make this special request, and that is 
that I be permitted to make a very short statement. 

The Cuarrman. Very well. You may proceed. 

Mr. Mack. Mr. Goldfine, the evidence presented to this committee 
clearly establishes, in my opinion, a pattern of your disregard for the 
law over many years. + ying 

It is not my intention to pursue this any further, although it might 
contribute substantially to determining your credibility as a witness. 
As a matter of fact, that credibility has been left seriously in doubt, in 
my opinion. 

Your lack of cooperation forced members of this committee to ask 
certain questions which otherwise would not have been asked. 

Speaking for myself, I felt these questions were justified because 
of your efforts to cloud the issues in the hearings. But the record 
cannot be obscured either by platoons of lawyers or by your high- 
priced press agents. 

You and your agents have engaged in name calling, using the slo- 
gan “smear, pry, and spy” against this committee. 

I recall that some of your friends used this same technique with 
some success in political contests. 

You have slandered me, and, in my opinion, this committee with 
your loose talk and reckless charges. But I bear you no ill will. 
In fact, Mr. Goldfine, I feel sorry for you. 

Mr. Goxuprtine. I feel sorry for you, too. 

Mr. Mack. Like many other poor immigrant boys, you have great 
financial success. Somewhere along the line, however, you have 
become endowed with the idea that you could purchase anything, 
even friendship. 

You have amassed a fortune in this great democratic country. You 
made fantastic gifts and contributions to leading politicians of both 
parties, but you seem to have failed to fully take advantage of the 
greatest liberty of all Americans, the right to vote. 

You profess to be a close friend of Governor Adams. Yet, if you 
were his worst enemy you could hardly have hurt him more than you 
have by your failure to come clean with this committee. 

Governor Adams left this committee with the impression that he 
was proud to be your friend. You have left this committee mem- 
ber at least with the impression that you do not care to stick your 
neck out, even for Governor Adams. 
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If there was nothing to hide, Governor Adams would have been 
benefited by an honest effort on your part to answer our questions 
frankly and with candor. Instead, you chose the role of the uncooper- 
ative witness. 

This committee has had the unwelcome task of trying to penetrate 
the fantastic maze of cooperative and personal finance built up around 
you and your companies. Instead of helping us find our way, you 
have thrown every roadblock your lawyers could dream up. 

You have succeeded, Mr. Goldfine, in preventing us from determin- 
ing all of the true facts about your relationship with the regulatory 
agencies. But in my mind you have failed Sherman Adams ‘when he 
needed you most. 

Thank you, Mr. Chairman. 

Mr. Sears. May it be noted for the record, Mr. Chairman, that 
that is a prepared speech by the Representative that was obviously 
written before he had put the questions on which he based it. 

The Cratrman. Mr. Wolverton. 

Mr. Wotverton. Mr. Chairman, it seems to me that members of the 
committee have assumed the right of making statements, and the 
making of statements by the witness has been criticized, maybe 
justifiably i in view of the fact that they were not made in the presence 
of the committee. However, in view of the fact that my colleague has 
seen fit to make this direct statement to the witness which, in some 
measure, attacks his credibility, it is my thought that the witness 
should have an opportunity to reply, if he so desires, at this time. 

The Cuamman. Do you have any further question, Mr. Wolverton ? 

Mr. Wotverton. It was not exactly a question, but I can make it 
in the form of one if you think it appropriate. 

Mr. Goldfine, do you wish to reply to the statement 4 

Mr. Gorprine. T certainly would like to reply to the best I know 
how, but I don’t come down here with a prepared statement. 

Had I known that I had been smeared against by a member of this 
committee, I certainly would have had some written statement. But 
I don’t have it, and I would like to reply in any small way that I 
possibly can. 

I think it is contemptible. I think it is unfair to have a Member of 
Congress, of your committee, in order to get this thing to the press 
and do the things that he has done. 

I don’t believe a thing he said. He knows it’s over a barrel. He 
has proved nothing. Only a day or two ago where he brought up 
something that hi appened when I was 17 years old. 

Is it fair to do that to a good American, a good citizen ? 

And, as for Governor Adams, he has been my friend for years, and 
he is going to continue to be my friend. 

And, as for presents, I have given presents for years, and, if it is 
the wish of this committee to have me bring down a list, it would be 
a very long list, and there wouldn’t be Gov ernment officials and poli- 
ticians. And if Mr. Mack knew a little bit more about Goldfine he 
wouldn’t make any such statement. 

I think it is contemptible and it’s unfair. He has done nothing but 
smear and smear and smear. 

The Cuatrman. I hope we will not continue this kind of attack 
back and forth here. I do not think it is serving any useful purpose 
at all, 
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Everyone is well aware of the publicity and what happened and 
the charges that have been made. I just hope we can stick somewhat 
to the facts. 

Mr. Gotprine. Mr. Chairman, the publicity that was given by the 
press has even hurt our business in general. 

The Cuarrman. The committee is not responsible for your actions 
over the years, Mr. Goldfine, and I do not think at this time the pro- 
cedure is proper at all, to be very frank. 

Mr. Wolverton. 

Mr. Wotverton. Mr. Chairman, before I proceed with my ques- 
tions, may I inquire whether any investigation has been made by the 
commitee staff with reference to any association that this witness 
may have had with anyone in Government other than in the present 
administration. 

The CHatrman. Yes, and the record is rather complete on that. 
As far as we know, it is rather complete. 

Mr. Wotverton. I regret to say that as a member of the committee 
I am not aware that there is such any such record, and, therefore, I 
am unable to say to what extent it is complete. 

Would it be possible that my attention be directed to whatever has 
been done by the committee in that respect that has not already ap- 
peared in this testimony, and whether the testimony and the questions 
that have been asked cover the entire investigation ? 

The Cuartrman. I should say to the gentleman that several mem- 
bers of the committee have asked questions regarding others than the 
present administration, and Mr. O’Hara on Friday of last week asked 
about a number of such persons other than those in the present ad- 
ministration, including several Governors, about 23 all told, I believe. 

Mr. Wotverton. My inquiry, Mr. Chairman, was made with respect 
to whether our staff has made any investigation with respect to any 
activity on the part of this witness based upon friendships with any- 
one in the previous administration. I do this for the reason that the 
resolution under which this committee is acting carries back to the 
formation of these regulatory commissions, which extends over a 
period of approximately 25 years. Five of those years have been 
under Republican administration, and 20 have been under Democratic 
administration. 

Up to the present time the only information that has come to this 
committee in its invesitgation, or the questions that have been asked 
relate to the present administration, and almost entirely around Sher- 
man Adams. 

I am inclined to think that the committe would take on stature and 
confidence in the public mind if it were made plain that, if any, in- 
vestigation has been made during the 20 years of previous administra- 
tions and not confine it entirely to the present administration. 

It is for that reason I ask the question as to whether any investiga- 
tion has been made by our staff with respect to any activity upon 
the part of this witness or any other person in the use of influence 
in previous administrations to this present one. 

The CHarrman. And the Chair has answered the question. We 
have gone back as far as 1925 in some instances about information 
here, 1948, 1941, 1938, and the staff has given the information that 
they could obtain. 
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Mr. Wotrverton. I was inquiring whether any such questions have 
been asked. 

The Cuarrman. Unfortunately, the gentleman has not been here 
all the time. 

Mr. Wotverton. I appreciate that fact. I have been here suffi- 
ciently long to form an opinion. 

The Cuatrman. The gentleman is entitled to his opinion as all the 
rest of us are. 

Mr. O’Hara. Mr. Chairman, would the gentleman yield, because my 
name has been mentioned. 

Mr. Wotverton. Yes. 

Mr. O’Hara. Let me say that the questions I asked last Friday gen- 
erally did not obtain from the staff. I did not ask them for the infor- 
mation. I was making inquiries, some upon hearsay information that 
Thad. Some of it I did not know until I asked Mr. Goldfine. 

In fairness to myself, I wanted to make that statement for the pur- 
pose of the record. 

Mr. Wotverton. In that connection may I ask the chairman whether 
there is any intention to call Mr. Steelman as a witness ? 

The Cuarrman. The Chair has not given any thought or considera- 
tion to calling Mr. Steelman as a witness. Questions have been asked 
about Mr. Goldfine’s association with Mr. Steelman, and he has readily 
recognized that there was the association, and so testified. He testified 
here about his contacts with Mr. Steelman and about an RFC loan 
which had been approved and fell through. There is no question 
about it now. 

If there is any other matter that Mr. Steelman is involved in with 
this witness, certainly it would not be the disposition of the Chair to 
prevent it being made known and public. 

Mr. Wotverton. What, if any, action would be necessary to insure 
the presence of Mr. Steelman ? 

The CuarrMan. There are several methods of obtaining the presence 
of a witness, as the gentleman well knows, from his long and able 
service to the country. The committee could extend him an invita- 
tion; he could volunteer to come; or a subpena could be issued. 

If the gentleman desires the appearance of Mr. Steelman for any 
information, the Chair would entertain such a request. 

Mr. Wotverton. Mr. Chairman, I think it is apparent that the 
obligation of this committee extends far beyond the two matters that 
have occupied its attention since the first part of January, namely, the 
channel 10, Mr. Mack incident, and the present Sherman Adams inci- 
dent. 

I am definitely of the opinion that the amount of money that has 
been appropriated to use, some $250,000, and most of which has been 
— by this time, has been directed to these two cases so far as the 
public is concerned. 

I am, therefore, as a member of this committee, anxious that it per- 
form to the fullest extent its obligation and its responsibility and that 
it not be given the appearance of political activity because of its con- 
finement to two particular cases, but that it should be broad enough 
to include any and all administrations, and that the activity of our 
staff should be such that it can never be charged with even the thought 
that it has not been a complete investigation under the resolution that 
was placed in our hands to carry out. 
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It is for that reason and that reason only that I say the chips should 
fall where they will. And, so far as I am concerned, there is no dis- 
position—and there has been no disposition—on my part or any of 
my colleagues on this side of the committee to in any way shield or in 
any way whatsoever handicap or curtail the committee in making its 
fullest possible fulfillment of its obligations with respect to Republi- 
can Officials. 

On the other hand, I dislike exceedingly to feel that it is necessary 
that I should make this remark, that I believe there should be a 
general investigation, and, if it reveals nothing, let us know that fact. 
But if it does reveal something, let us have that fact. 

I have been a member of this committee for many years. I was a 
member of this committee when all these regulatory bodies were 
formed. I have a very strong dislike that the integrity and the 
standing of this committee may be impaired, and I believe it is nec- 
essary that our investigation be broadened to the point of either 
proving or showing that there is no complaint in 20 years similar in 
any respect to that which has been shown in two instances within the 
present administration. 

I only ask for justice for the people of this Nation, that they may 
know whether their regulatory bodies are subject to influence and, if 
so, what kind of influence. I think that is an obligation in the per- 
formance of which we can give a great service to our Nation. 

I have questions to ask if the time permits. 

Mr. Goldfine, according to the testimony that has been presented to 
this committee, it would seem as if you at one time or another over a 
period of years have been identified with many companies and many 
interests whose affairs would come within the jurisdiction of some of 
the regulatory agencies of this Government. 1 refer to the East Bos- 
ton Co., the Boston Port Development Co., the Strathmore Woolen 
Co., Strathmore Silks, Strathmore Realty Co., Strathmore Commu- 
nities Co., Northfield Mills, Inc., Wilton Woolen Co., Lebanon Woolen 
Mills Corp., Lebanon Mills, Inc., Goldfine Investment Trust, Inc., 
Georges River Woolen Co., Inc., Lincolnshire, Ltd., Foxcroft Realty 
Trust Co., George Mabbett & Son Co., and Mascoma Mills. 

Over what period of years had those companies, or any of them, 
had Federal connections that would bring them, as you now know, 
under any Federal regulatory bodies ? 

Mr. Goutprine. Mr. Wolverton, I would be very pleased to answer 
that question if you took one at a time. I will try and give you the 
best of my memory, Mr. Wolverton. 

Mr. Worverton. I will not ask you for each individual one, but, 
taking the earliest one, when would that year have been? In other 
words, which was the first of those companies that I have enumerated 
that you became interested in and had contact with ? 

Mr. Govprine. Well, the first company would be in 1910, the Strath- 
more Woolen Co. That would be about 48 years ago. It’s back in 
1910 when it was formed. That’s along time. 

Mr. Wotverron. The jurisdiction of this committee, I would say, 
might be limited to the time since the present regulatory commissions 
were inaugurated and during which time it has continued. Most of 
them were inaugurated in the thirties. 
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Have you been identified with companies that have been subject to 
regulation during those years that have intervened between their 
inauguration in 1933 and thereafter up to the present ? 

Mr. Goiprinr. There is one company you left out. That’s the 
Motor Park, Inc. That is the one I told you that Mr. Steelman had a 
lot to do with. That’s the garage under the Common. You didn’t 
mention that, but that’s the one I testified to. 

Mr. Wotverton. I did not quite get the name. 

Mr. Gouprine. Motor Park, Inc., is one of the companies you left 
out, and that company was formed in the forties. That’s the one that 
Dr. Steelman had to do with, the loan of $12 million. 

Mr. Wotverron. For how many years are you aware that there had 
been no reports filed with the regulatory commission when the regu- 
lations required the same, during the previous administrations as 
well as this? 

Mr. Goxtprinr. That would be a hard thing for me to answer. I 
would have to go back, as you say, Mr. Wolverton, to the early thirties. 

At this moment I don’t know of what has happened since 1930 on 
with some different companies. That is long before this investigation, 
Mr. Wolverton. 

Mr. Wo verton. Certainly, from what you have learned during 
this hearing, you realize now that there were years in which reports 
should have been filed that were not filed. 

Mr. Gotprine. That’s possible, Mr. Wolverton; yes. 

M. Wotverton. And that is true with respect to previous adminis- 
trations as well as this present administration ? 

Mr. Gotprine. No question about it. 

Mr. Wotverton. Did you at any time under any previous adminis- 
tration receive any notice to file reports ? 

Mr. Gotprine. Not to my i 

Mr. Wotverton. Was any proceeding taken under any previous 
administration to compel you to make reports ? 

Mr. Gotprine. Not that I know of, Mr. Wolverton. I don’t think 
so. 
Mr. Wotverton. Then it would seem from your testimony that the 
only time that you have been required to comply with the law has been 
under the present administration ? 

Mr. Gouprine. That’s absolutely right. That is correct. 

Mr. Wotverron. Were you not importuned, required or ordered or 
directed to file reports under previous administrations the same as 
you have been under this? 

Mr. Gotprine. No; I did not, but I think you ought to call back 
some of those oldtimers that were in during the Democratic adminis- 
tration and let them answer. 

Mr. Wotverron. I thought maybe that the inquiry I had made in 
the beginning would show that that had already been done by our 
staff. Whether it has or not, I do not know. 

The Cuamman. Let the Chair let the record be made perfectly 
clear. 

The staff has gone back as far as there are any records available 
and obtained all information since 1947 when this matter started. 

I hope the gentleman is not trying to indicate that I, as chairman 
of this committee, or the staff, have been deliberately refraining from 
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getting all facts and information wherever they may be, regardless 
of when and where the records might be. 

Mr. Wotverton. I have such a high regard for our chairman and 
my colleagues on this committee that I would not for a moment enter- 
tain the thought that they had deliberately made no investigation. 
But Lam merely i inquiring as to whether they have or not. 

The CHarrman. The Chair has advised the gentleman that the staff 
has gone as far back as they can with this company and with the 
records down at the regulator y commissions involved here, and Miss 
Paperman herself testified that the »y kept records only as far back as 
1950, and, to that extent, we tried to cover all of that information, 
including the records and books with reference to these companies 
as far back as 1925. 

Mr. Wotverton. May I inquire, in view of that answer, whether the 
investigation shows whether under any previous administration there 
had been a demand for the fulfillment of the rules and regulations 
requiring the filing of reports, and, if so, is there any information in 
the possession of the committee that would show the reason that there 
had been no such demand ? 

The CHarrMan. The staff has obtained the information back to 
1946, beginning in 1938, through 1946. 

I believe the record will very clearly show the reports were filed, 
but after 1946, beginning in 1947 I think it was, the reports were not 
filed. And the staff has gone back to that time, beginning with that 
time, in an effort to find out about it and get the information, includ- 
ing some of the questions that were asked Mr. Goldfine last week, 
which he refused to answer because, in his opinion, it was not relevant. 

Mr. Sears. I beg your pardon. He hasn’t refused to answer any 
questions with respect to 10—K reports. 

The Cuatrman. I did not say 10-K reports. 

Mr. Sears. You referred to them. 

Mr. Wotverton. Then do I understand that these companies to 
which I have referred, insofar as they came within the jurisdiction 
of these regulatory agencies, did file reports up until 1946? 

The Cratrman. That is what the record shows. 

Mr. Wotverton. Does our investigation show whether any demands 
were made by the regulatory commissions after 1946 for those reports 
to be filed ? 

The CHarrman. Yes; the record does show that. It also shows it 
started with the secretary of the Boston Exchange, 

Mr. Wotvervon. Will that be made a part of the record? 

The Cuarrman. That is a part of the record, and it is in the rec- 
ord now. 

Mr. Wo tverron. I will not take the time to ask that my attention 
be directed to the exact place where it is, but certainly I am not aware 
of-it, and it may be that there is testimony in the hands of our staff 
which would answer the questions that I am raising, and I would only 
be too happy to know that such is the case, and be pleased to have the 
benefit of seeing or knowing that. testimony. And, if I find that such 
is the case and that such demands were made, I would like then to in- 
quire why they were not complied with and what, if any, steps were 
taken by the regulatory commissions to compel it. Does that appear 
in the investigation or reports of our staff ? 
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Mr. Chairman, it is evident that all I am trying to do is to make 
certain that these companies did not receive preferential treatment in 
any one administration, but that it could have been in all of them, and 
for that reason I would like to find out. 

The Cuatrman. The committee has been trying very diligently to 
find out how it was that the regulatory commissions, regardless of 
what administration it might have been, would permit the situation 
to continue where the law requires these reports to be made, beginning 
in 1948 and going on through to 1954 or 1955, and finally required in 
1956. These hearings have covered very thoroughly all of those years. 
The record is very replete on it. 

Mr. Wotverton. Does the investigation show that any steps were 
taken by any previous administration to compel the filing of reports ? 

The Cuarman. The investigation has shown that it started in 1947, 
and efforts began at that time, and then consistently through the years 
until it ended up in the legal proceedings which have been referred to. 

The staff is here, and if the gentleman wants to direct any questions 
to the staff, they are available, and I certainly would expect them to 
answer any questions to the gentleman’s satisfaction if they can. 

Mr. Lisuman. I would be very happy to answer some of these ques- 
tions. 

The CuarrMan. Just a minute now. 

Mr. Wotverton. I would be only too glad if the answer would in- 
clude what was done so that the record might be understood in that 
respect. 

I am very anxious to know whether in the cases since 1946—— 

Mr. Lasuman. I don’t think that I should sit here in silence and 
hear these charges against the staff when they are utterly incorrect. 

Mr. Worverton. Mr. Chairman, if they are incorrect I suggest that 
the chief counsel for the staff make a report at the present time of 
what his investigation has shown with respect to the demands upon 
this witness or any of the companies in which he was interested to file 
reports during the years that appear of record, and what, if any, steps 
were taken by the regulatory commissions at that time to compel com- 
pliance with the rules and regulations and the filing of reports. 

The CuarrMan. I am just wondering if it would not be in the better 
interest of this investigation if this matter would be brought up in 
executive session to be thrashed out. It is the first time that the 
gentleman has ever mentioned a problem of this kind. He has never 
indicated that the staff and this committee were not directing this in- 
vestigation to get all the facts regardless of who might be involved. 

Mr. Wotvertron. Mr. Chairman, I do not want anything that I 
have said to indicate that there is any reflection whatsoever upon Mr. 
Lishman or any member of his staff, for all of whom I have the great- 
est respect as to their ability and their integrity. I am merely askin 
whether their investigation has covered the points that I have raised, 
and, if so, can we have the benefit of it or at least the answers to the 
questions I have raised. 

I am sorry that Mr. Lishman would assume that I had any thought 
of attacking his integrity or his ability; if he has the integrity and the 
ability that I assume he has, this investigation will have been made 
and we will be able to have the benefit of it, and it should engender 
no controversy or argument upon my part or anyone else’s. 
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Mr. Hare. Mr. Chairman, I very respectfully suggest that all these 
questions about the preparation of the case, the preparation of the 
hearings, the witnesses that we are going to call, and the matters that 
have been looked into are matters appropriate for executive session, 
and are not appropriate to be discussed at this session. And I hope 
that they will not be further discussed. 

Mr. Sears. Mr. Chairman, I think we can all agree that there was 
no action taken by the SEC to compel compliance with the filing of 
10-K reports until this present administration came into office. 

That answers Mr. Wolverton, I think. 

Mr. Wotverron. Mr. Chairman, I do not wish to press this any fur- 
ther. I have made my point. I am perfectly satisfied for the chair- 
man to deal with it in hehavee way is, within his judgment, a proper 
way from the standpoint of the committee and the interest of the 
public. I would say nothing further than I have already said. I 
leave it entirely in the hands of the chairman, who has my fullest 
confidence in this and in every other action that he has participated 
in in this committee work. 

Mr. Goldfine, will you tell me just how your friendship with Mr. 
Steelman commenced? I know that some questions have been asked, 
but, unfortunately, I was absent, attending a funeral on the day that 
was testified to, and that is the reason I am not personally aware of it. 
I have not seen the transcript. 

Mr. Gouprine. As I stated before, Mr. Wolverton, I met him here 
in Washington. I think either in 1949 or 1950; I just don’t remember. 
An appointment was made, and I met him out here quite a few times. 
It was at the time there was an application made in Boston by Motor 
Park, Inc., from the RFC. And the matter at first was put up to the 
Boston agency, and I think, if I am not mistaken, it was approved, 
subject to Washington because it is not final until you have it approved 
here. 

I met Mr. Steelman. I was here quite a few times, quite a few times. 
At that time I registered at the Mayflower Hotel most of the time, 
and, as a result of the meetings and through the activity of Dr. Steel- 
man, a loan was obtained and I did get a commitment of $12 million. 

It is true there was $3 million of collateral that had to be put up, 
and it was stated here that there were certain conditions that were 
in there that didn’t sound very well, and I think if it wasn’t for the 
fact that other matters—nothing to do with this situation—the loan 
still would have gone through. 

I had lunches with him, I had dinners with him, right here in 
Washington, and, as the result of that, we got a commitment, from 
the RFC for $12 million. 

Mr. Wotverron. When did you first become acquainted with Mr. 
Steelman to the point where you felt free to have him intercede on 
_ behalf with the RFC? How did you become acquainted with 

im ° 

Mr. Gouprine. Just 1 minute. 

(The witness confers with his counsel.) 

Mr. Gotprine. Mr. Wolverton, I met him through a mutual friend 
who is not in public office. I would prefer not to mention the name. 
I would prefer not to, but if I have to mention it, I can do it. I would 
prefer not to. 
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Mr. Wotverton. I realize that there may be questions of this kind 
that would probably be embarrassing. I do not want to embarrass 
you in any friendships that you have had. 

You have been rather free in your willingness to give testimony of 
those connections. I will defer asking that particular person’s name 
until I have considered with the chairman and other members of the 
committee. 

Was it a political figure in any sense ? 

Mr. Gotprtng. Was it what ? 

Mr. Wotverron. A political figure in any sense. 

Mr. Gotprrnt. The friend ? 

Mr. Wotverton. Yes. 

Mr. Gouprrnz. No, he was not a political figure. He never was in 
political office, to my knowledge. 

Mr. Wotverton. Was he in any way interested in raising funds 
for a political party ? 

Mr. Gotprine. Well, that might be possible, I wouldn’t know much 
about that. 

Mr. Wotverton. Had you ever made any contribution to him? 

Mr. Gotprtne. To this individual; no, I did not. 

Mr. Wotverton. Had he ever solicited you ? 

Mr. Gortprinr. Had he ever done what? 

Mr. Wotverton. Had he ever solicited you for a political contri- 
bution ? 

Mr. Gotprine. Well, that I can’t say. I don’t remember. He might 
have. He might not have. I don’t remember that. 

Mr. Wotverton. In other words 

(The witness confers with his counsel.) 

Mr. Gotprine. Would you please ask that question again ? 

Mr. Wotvertron. What I was endeavoring to ascertain was whether 
it had been a perscn who had been interested sufficiently in raising 
funds and to which vou had responded that would give you an entree 
with a person that was as high in Government as Mr. Steelman was 
at that particular time? 

Mr. Gotprine. I don’t know. Once upon a time he did practice 
and was a member of the bar but unfortunately he was disbarred at 
some later date and he hasn’t done any practicing since. 

Mr. Wotverton. Had he ever held political office ¢ 

Mr. Gouprine. Never did. 

Mr. Wotverton. Had he ever served on campagin committees of 
any particular individual? 

Mr. Goiprine. Not to my knowledge, Mr. Wolverton. He might 
have. I don’t know. 

Mr. Wotverton. How did it happen, then, that he had a contact 
with Steelman that would enable you to get entrance with Mr. Steel- 
man if you did not know him up to that time? 

Mr. Gouprine. Well, I met Dr. Steelman through this individual 
that I told you about. 

Mr. Wotverton. How did you learn of his connection with Mr. 
Steelman, that he could introduce you? 

Mr. Gouprine. Well, this individual is a stockholder in the Pilgrim 
Trust Co., which we have talked so much about, and he has a member 
of the family that is still a director as far as I know, and when you 
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apply for a loan even in your own city of $12 million, it is not a small 
loan and I don’t know just who made the suggestion in Boston but, as 
a result, | was coming to Washington not for the first time but for 
the first time on this issue that I met Dr. Steelman and had lunch 
with him and this individual at the Washington Hotel, the Hotel 
Washington. 

Mr. Wotverton. Would you care to give us the name of the person 
who indicated that to you, that is, the director of the Pilgrim Trust 
to whom you spoke? 

Mr. Gouprine. The man who told me is Mr. Allan Sturges, who 
is now retired. Sturges was president of the Pilgrim Trust Co. 

Mr. Wotverron. In other words, he suggested that you speak to 
this particular person ? 

Mr. Gotprine. Yes, this particular party who was also a stock- 
holder in the Pilgrim Trust. 

Mr. Wotverton. Did he say why that particular person would be 
in a position to give you entrance to Steelman ? 

Mr. Gotprine. Yes, he did. He said that he thought that if I had 
this individual that he knew the way around in Washington and that 
through his ingenuity, it might be possible, it would help getting the 
loan through; and Dr. Steelman did make an appointment for me to 
meet. 

Mr. Wotverton. Did you have any attorney representing you in 
the matter at the time? 

Mr. Gouprine. Well, in Washington here, no, I did not. In Boston 
I did. 

Mr. Wotverton. Did you have any in Boston? 

Mr. Gotprine. Yes, I did. 

Mr. Wotverton. Who? 

Mr. Govprtne. One of them was a man by the name of Hirsh Freed 
of Boston. 

Mr. Wotverton. Was he aware of the contacts you were making? 

Mr. Gotprine. No, no, no. I did not discuss that with him, I didn’t 
tell Mr. Freed who I met in Washington. I didn’t think it was any 
of his business. 

Mr. Wotverton. What was the situation that required you then to 
feel that it was necessary to contact Mr. Steelman when you already 
had an attorney to represent you ? 

Mr. Gotprine. Well, I had an attorney in Boston. I didn’t have 
anybody in Washington, so I met this friend of mine that I am talk- 
ing to who also was registered at the Washington Hotel and used to 
come back and forth there and that is how 1 met Dr. Steelman for 
the first time. 

Mr. Wotverton. Was your attorney in Washington assisting you 
in the preparation of the application too the RFC? 

Mr. Gotprtne. My attorney out of Boston never sat in with Dr. 
Steelman at any time, not in Washington. 

Mr. Wo tverton. I am asking about the formal application that 
you made to the RFC for a loan of $12 million. 

Did the attorney prepare those papers for you ? 

Mr. Gotprine. I think he was one of the attorneys who prepared 
them. He was one of them, yes, Mr. Freed. 

Mr. Wotvertron. Had you been before the RFC for a hearing or be- 
fore any employee? 
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Mr. Gotprine. I was there a few times. I met the Chairman of the 
RFC. An appointment was made for me. 

Mr. Wotverton. Was it after you had had those hearings that you 
4 it ome be helpful if you could have Dr. Steelman speak a word 

or you? 

Mr. Gotprine. Well, I was told before I got to Washington that 
it was very helpful providing you made the proper contact. 

Mr. Wotverton. So that the direct purpose of your contacting Mr. 
Steelman was for him to use his influence with the RFC in the matter 
of your application for a loan of $12 million ? 

Mr. Gotprine. Well, I told you what happened as a result of meet- 
ing with Dr. Steelman and as a result of being here a few times, that 
the loan was granted. 

Mr. Wotverton. Did you have any telephone calls with Dr. Steel- 
man ? 

Mr. Gotprine. I think I had quite a few calls at different times 
from him from the White House. 

Mr. Wotverton. As many as 43 ? 

Mr. Gorpringr. There might have been more for all I know. I 
couldn’t tell. I don’t know how many. There might have been more. 
I was at the White House quite a few times and saw Dr. Steelman. I 
was more at that time at the White House than I was since Gov. 
Sherman Adams was in the White House. 

Mr. Wo tverron. Did he occupy the same or similar position to 
that that Mr. Adams held when you called upon him in the White 
House ? 

Mr. Gotprtne. Well, I presume he did because he took the matter 
up with the proper agency, and my opinion was he was Assistant to 
the President of the United States. 

Mr. Wotverron. Did you make known these facts to our investi- 
gating staff? 

Mr. Gotprrne. Did I what? 

Mr. Wotvertron. Did you make known these facts to our investi- 
gating staff about Mr. Steelman ? 

Mr. Gotprtne. Why, they never asked me outside of Mr. O’Hara 
asked, and I testified and the records which we have there speak for 
themselves. 

Mr. Wo tverton. Did any correspondence pass between you and 
Mr. Steelman ? 

Mr. Gorprinz. Well, I don’t know of any correspondence because 
I was here quite a few times. 

Mr. Wotverton. Would it be possible for you to ascertain whether 
there is any Sopreanemmannte in existence in your files between yourself 
and Mr. Steelman ? 

Mr. Gotprtne. I would be very glad to look into it and if there is 
any record or is any it was in either 1949 or 1950 and I would be very 
happy to submit it to the committee. 

Mr: Wo verton. How many times did you have lunch with him? 

Mr. GotpriInz. Quite a few. Quite a few. 

Mr. Wotverton. Where would you have the lunch ? 

Mr. Gotprtng. Sometimes at the Mayflower and most of the time 
at the Washington Hotel, Hotel Washington. 

Mr. Worverton. Did you have dinners with him as well as 
luncheons ¢ 
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Mr. Goxrprinz. I had quite a few dinners and I had quite a few 
lunches with him. 

Mr. Wotvertron. What was the reason for the numerous luncheons 
and dinners that you had with him ? 

Mr. Gotprine. Well, we had different conversations. I explained 
the progress. He knew what I was there for. I just don’t remember 
what each conversation was, but the result was very good. That is 
all I can tell you. 

Mr. Wotverron. You are speaking of the lunch or the results of 
your conversation ? 

Mr. Gotprrne. No; I think the results of the lunch and dinners 
and meeting him personally and talking to him that the loan was 
finally granted, a definite commitment. 

Mr. Wotverton. Did you have any occasion to show your friend- 
ship or your appreciation toward Mr, Steelman and reward Mr. Steel- 
man in any way by any gifts at Christmastime, Christmas presents, 
or anything else? 

Mr. Gotprtne. I have sent him Christmas presents, yes, right along. 

Mr. Wotverton. What did you send him, food, or cash ? 

Mr. Gotprine. Pardon? What did you say? 

Mr. Wotverron. I say, what did you send him, food or cash? 

Mr. Gotprinr. Cash? No. Ineversent cash. 

Mr. Wotverton. What would be the nature of the presents ? 

Mr. Gouprinr. Well, Christmastime we would send a basket of dif- 
ferent things. It all depends how much you want to spend. Some- 
times it might be $100 for the basket, it might be $80. It all depends 
how much you want to spend. Christmastime we probably send over 
300 basket, but they are not all $800 baskets. 

Mr. Wotverton. Did you do that as a regular thing ? 

Mr. Gotprine. Pardon ? 

Mr. Wotverton. Send $800 baskets of what ? 

Mr. Gouprine. Well, different delicacies and then sometimes when 
you send $100 or $135 it might have a brass chest, don’t you see, which 

can be held at the person’s ‘home after the delicacies are out of there. 
You have it in front of the fireplace. 

Mr. Sears tells me he has got one in his, but there is a good many 
more. The Ambassador to Ireland has one from me. 

Mr. Wotvertron. How big was this chest ? 

Mr. GoLpFINE. It all depends how much you spend. 

Mr. Wotverron. What size chest did Mr. Steelman have? 

Mr. Gouprtne. It’s an English brass chest. 

Mr. Wotverton. Was it this size, or that size ? 

Mr. Gotprine. It is quite a size. 

Mr. Wotverton. In other words, the kind you have alongside of a 
fireplace that holds logs, is that it ? 

Mr. Gouprtng. That is correct, and they come in very handy. 

Mr. Wotverton. It would look nice, I guess, with Sherman A ams’ 
rug. 

Now, did you ever send Mr. Steelman any gifts, baskets, or brass 
boxes or anything of that sort before he had interceded for you with 
the RFC? 

Mr. Gotprtnr. I never sent him anything until I met him. I 
couldn’t. I didn’t know the man. 
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Mr. Wotverton. Did you make gifts to any of his employees? 

Mr. Gouprine. [think wedid. Wedid. 

Mr. Wotverton. Do you remember who they were by name? 

Mr. Gouprine. Well, two we testified to; two. 

(The witness confers with his Miss Paperman.) 

Mr. Gotprtnr. Miss Colle was one and one is Miss Donohue. There 
might have been a third one, too. I don’t know which one. 

Mr. Wotverton. Did you say Miss Donohue ? 

(The witness confers with Miss Paperman. ) 

Mr. Gotprinre. Well, she was single. The name was Donohue. 
She is married now and lives somewhere near Washington here and is 
a very fine young lady. Another was Miss Colle. 

Mr. Wotverron. Her name appears here under date of December 
26, 1950, with a $100 check. I assume that was a Christmas present ; 
is that right? 

Miss PAPERMAN. Yes. 

Mr. GotpFine. That is correct, Mr. Wolverton. 

Mr. Wotverton. I notice in passing one check drawn on April 11, 
1941, to the Democratic National Committee by the Strathmore 
Woolen Co. of $500. 

Mr. Gotprine. Pardon me. Would you please repeat that ? 

Mr. Worverton. As I am looking for the name of Frances Donohue, 
[ inadvertently fell upon the name of the Democratic National Com- 
mittee, under date of April 11, 1951, a treasurer’s check drawn by 
Strathmore Woolen Co. for $500. 

Mr. Gotprine. That is correct. 

Mr. Wotverton. What was that for? 

Mr. Gouprine. Well, what’s the name there, please ? 

(The witness confers with Miss Paperman. ) 

Mr. Wotverton. The Democratic National Committee. 

Mr. Gotprine. Well, that was for the dinner that they had there. 

Mr. Worverton. The dinner? 

Mr. Gotprine. You buy some tickets. It was probably $50 a ticket. 
One table would about to $500. 

Mr. Wotverton. When was it that Mr. Steelman was interceding 
for you with the RFC? 

Mr. Gotprine. I told you I first met him in 1949 or 1950. 

Mr. Worverton. This contribution was made to the dinner of some 
type? 

Mr. Gotpring. I made much more than you see on there. 

Mr. Wotverton. I beg your pardon ? 

Mr. Gotprinr. I spent much more than $500 for the Democratic 
National Committee at different times. 

Mr. Wotverton. Your generosity did not know political bounds. I 
say your generosity was not limited to political boundaries. 

Mr. Gotprin®. That is correct. That is right. 

Mr. Wotverton. That is typical of some businessmen. Now, I find 
that on December 20, 1951, you gave a check to Frances Donohue for 
$100. Isuppose that was a Christmas present. 

Mr. Gotpr1nv. That is correct. It was a present. 

Mr. Wotverton. Now on December 22, 1952, you gave to Frances 
Donohue to the account of the Lebandale Mills, $75? 

Mr. Gortprine. That is correct. 
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Mr. Wotverton. Had her influence decreased during that time ? 

Mr. GotpFinE. Well, I couldn’t answer that very w ell at the moment. 

Mr. WOLVERTON. The previous gift had been $100. I just thought 
that subsequent to the pation of 1952 that maybe her influence had 
decreased. 

Mr. Gotprine. Well, I don’t know what you mean by that, Mr. 
Wolverton. 

Mr. Wotverton. Well, I meant that when the Democratic Party 
was in power you gave her $100 and when the Republican Party was 
elected in the fall of 1952, you reduced her to $75. 

Mr. GotpFine. That is correct. 

Mr. Wotverron. I find her under date of December 22, 1953, 
Frances Donohue. Whether that is the same person I do not know, 
but it is now reduced to $50. 

Mr. Gotprine. That is correct. 

Mr. Wotverton. She was no longer in Mr. Steelman’s office then; 
is she ? 

Mr. Gotprine. Oh, no; Dr. Steelman was out at that time. 

Mr. Wotverron. As far as I can see her name does not appear on 
the list in 1954. She had entirely disappeared then; had she not ? 

Mr. Gouprine. I think she got married, Mr. Wolverton, and we let 
her husband take over. 

Mr. Wo.verron. I certainly commend you on the care you observed 
in not giving presents to married women. 

Mr. Gotprt1ne. I still sent presents to married women. 

Mr. Wotverrton. I did not want to make trouble for you. That is 
a case where I would not ask you. 

I notice a great many others here. I have done this by way of 
illustration. Were you at the same time making other contributions 
to people who were secretaries to Government officials? 

Mr. Gotprine. I beg your pardon. Would you please ask the ques- 
tion again ? 

Mr. Wotverton. I say there are several other names here that I 
might refer to, some of which I recognize and some I do not, but I 
am asking whether, beside this Miss Donohue to whom you made 
gifts w hile she was a Miss, whether that was the only instance in 
which you were making any Christmas gifts to employees of Federal 
officials. 

(T * witness confers with Miss Paperman.) 

Mr. Gotprinz. No; we have made to others as well as that and be- 
sides Miss Donohue and that was a Miss Colle. 

Mr. Worverton. What would be the basis of your selection of 
certain individuals? Would it be because their principal or their 
employer had been helpful to you, or in what way would your inter- 
est in their good cheer at Chr istmas be recognized ? 

Mr. Gouprinr. W ell, not quite, because “IT wouldn’t say that. IfI 

called in an office quite a few times and I have been given a very fair 
reception, individuals might have been kind to me and as long as I 
have the means—I know what it is to have nothing—I thought that it 
would be good business for me, not only business but right. from the 
heart to send a little remembrance to somebody where it ; might mean 
more to them than it would to me. 
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Mr. Woxverton. I think in my experience that that is probably gen- 
erally done so I am not attributing any ulterior motive to it. I just 
thought it might be an indication of what offices were particularly 
helpful to you in your matters. That was the only reason I have in 
5 for it. 

I do not think you gave it to every office, congressional, senatorial, 
and executive. There were certain ones you selected and I was just 
endeavoring to find out what those offices were so that I might deter- 
mine who was doing you the favors, either under this or any other 
administration in W ‘ashington. That was all. 

Were there any others in public life that you were using or con- 
tacting in your behalf to be of assistance to you in any “of these 
matters that have been referred to? 

Mr. Gouprtne. We have a list here, Mr. Wolverton, which I don’t 
know if you know about, of 26. We had 30-odd, but some didn’t 
belong on that list. There was little error so that was 20-odd that 
we have a list of. 

Mr. Wotverron. I have seen that list, but that did not include 
political personages. It only included minor employees. 

Mr. Gotprrxr. Minor employees; that is all, nothing more. 

Mr. Woxvertion. Through the years that you had an interest in 
corporations that came under regulatory commissions, how much do 
you suppose you have contributed to either of the two great political 
parties? What would be the total, just offhand? 

Mr. Gorprtne. That would be hard for me to remember, but it 
would be in the thousands in my opinion. It is a good many years. 
It would be in thousands. I don’t know how much. 

Mr. Woxrverton. It related to both political parties; is that right? 

Mr. Gorprrine. It related to what? 

Mr. Worverron. It related to both political parties, Republican 
and Democrat ? 

Mr. Gorprinr. Yes, both, certainly, Republicans as well as Demo- 
erats. There is no question about it. 

Mr. Worverton. It seems that it is on the basis that you thought 
there were some good men on the oe an ticket as well as on the 
Democratic ticket that deserved your help? 

Mr. Gotprtne. That is correct. 

Mr. Worverron. When you say thousands, could you give any es- 
timate of $4,000 or $5,000? I mean over a period of years. T do 
not want to particularize. Just give in a general way what you 
think you have contributed to politic al organizations out of the 
generosity of your heart. 

Mr. Gotprine. You mean for the committee itself, the Republican 
committee, the national committe? 

Mr. Wonverton. Any kind. Sometimes it is a national com- 
mittee, sometimes an all-State committee. Sometimes it is a local 
committee. Sometimes it is individual campaigns. 

Mr. Gorprine. For how many years? For the past 20 years? 

Mr. Worvertron. As far as your memory will serve you. 

Mr. Gouprtnr. It is a lot of money. It is a lot of money, Mr. 
Wolverton. ’ 

Mr. Worverton. What do you mean by a lot of money? What 
you may mean by a lot may be a tremendous lot for me. Just what 
do you have in mind? 
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Mr. Gouprine. I couldn’t just tell the amount, but it would be in 
the thousands, probably some years. It might amount to, the two 
parties—just 1 minute, please— 

(The witness confers with Miss Paperman.) 

Mr. Gotprine. It might amount to $4,000 or $5,000 a year, Miss 
Paperman tells me. 

Mr. Wotverron. Over a period of how many years? 

Mr. Gotprine. Well, a good many years. 

Mr. Wotverton. Would that be for each party or for both parties 
together ? 

Mr. Gotpring. I think that would be $5,000. Some years it might 
be $6,000 or other years four. It all depends. 

Mr. Wotverron. Over the period of years of your activity it might 
amount up to $100,000, would it not ¢ 

Mr. Go.tprine. I would say for a period of years it would amount 
to that. 

Mr. Wotverron. Did those contributions to a party or individual 
source give you entrance to any of the Federal offices of influence? 

Mr. Gotpring. Never, not to my knowledge. 

Mr. Wotverton. You do not think that the story went ahead ? 

Mr. Gouprine. Pardon? What did you say? 

Mr. Wotvertron. Do you not think that the story would go ahead 
of your calling that you had been a good contributor to the cause? 

Mr. Gotprine. You mean when I got the commitment on the garage 
on the Common you were talking about ? 

Mr. Wotverron. I say, do you think in kind these contributions 
that knowledge of it would go to the right sources that would enable 
you to have entrance where you otherwise might not have had? 

Mr. Gouprine. Never. I don’t think that when I made contribu- 
tions to either party that I do it with ulterior motive. There is 
no reason why I should. 

Mr. Wotverton. I did not say that. I said that it opened doors 
more easily than if you had not made the contribution. 

Mr. Gouprine. I would say not. That is not in my mind. 

Mr. Wotvertron. I notice in some instances these contributions, 
for example that one I referred to a moment ago, were made by a 
corporation. Did you understand that corporations could make con- 
tributions of a political character ¢ 

(The witness confers with counsel.) 

Mr. Gotprine. Well, I can’t answer that very well. The companies 
I own myself and the Goldfines, why, I thought it was perfectly all 
right to do that, but where there were other stockholders. I would 
have no right to do that. 

Mr. Wotverton. Well, did the figure that you gave of your total 
contributions to both parties over a period of years relate to you 
personally or did it include your companies or was the latter in addi- 
tion to that? 

Mr. Gouprine. I beg your pardon. Would you please ask that 
question again ? 

Mr. Wotverron. When you gave us an estimate that you had con- 
tributed thousands of dollars to the political parties over a period 
of years, I am asking whether those contributions were personal on 
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your part by Mr. Goldfine or were they contributions made by the 
corporations in which you were interested ¢ 

Mr. Gotpring. Well, I can’t answer that very well. I figured that 
if I owned the company or the Goldfines owned the company and 
if they make a contribution as far as I am concerned it is Mr. Goldfine, 
but how it’s applied I can’t answer that very well, Mr. Wolverton. 

Mr. Woxverron. I have no further questions, Mr. Chairman. 

The Cuairman. Mr. Moss. 

Mr. Moss. Mr. Goldfine, I think it is perhaps a little unfortunate 
that the very distinguished member from New Jersey was not afforded 
the opportunity of reviewing the hearings on a number of other 
occasions where many of these subjects were discussed. 

Now, then, on the contact with Dr, Steelman, as I recall your testi- 
mony, you made original application for Motor Park, Inc., in Boston. 

Mr. Goxtprine. That is correct. 

Mr. Moss. Now, at any time while the loan application was under 
consideration in Boston, did you contact any one to intervene in any 
manner for you? 

Mr. Goxprine. I don’t think I did until it got to Washington, but 
I am not sure. It is possible that it wasn’t 100 percent definite in 
Boston and I same here. I couldn’t say. The record of the RFC 
would speak for itself. 

Mr. Moss. Did you, prior to the time that the Boston office gave its 
initial approval, contact Dr. Steelman on the loan ¢ 

Mr. Gotprine. I couldn’t say I did and I couldn’t say I didn’t. 
I do not know. 

Mr. Moss. Now then, did you at any time during the course that 
this application was being processed have reason to feel that you 
were in any difficulty and that there was a probability of refusal of 
the RFC to grant the commitment ? 

Mr. Gotprine. What do you mean by “difficulty” ? 

Mr. Moss. Well, did you think that there was something perhaps 
lacking in the way of collateral or in the way of soundness of the 
proposal so that you would have to seek political intervention in 
order to get it approved ? 

Mr. Gotprine. Well, as I told you in my previous testimony, Mr. 
Moss, the loan isn’t final even if it is approved in Boston. It is not 
final until it gets to Washington because they have the final say. 

Mr. Moss. I realize that. 

Mr. Gorprine. The record is submitted to Washington and you 
will have to come here quite a few times. I was here a few times 
with one or two of the lawyers from Boston. 

Mr. Moss. Now, in connection with this proposed underground 
garage, was there under consideration any question of a possible 
Federal contribution to build it more strongly in order to provide 
air raid shelter space ? 

Mr. Gouprine. There was talk about it. There was one meeting 
we had at the Pentagon meeting of some of the officers. I remember 
that. They talked about it might be beneficial to some shelter. 
There was some talk about it, that is correct, Mr. Moss. 

Mr. Moss. At that time this principle of considering a Federal 
benefit for civil defense purposes was comparatively new ? 
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Mr. Goutprine. Would you please repeat ? 

Mr. Moss. At the time of your application the principle of con- 
sidering possible civil defense benefits was comparatively new ? 

Mr. Goupriner. Well, there was talk about it; in case of war that 
they might be able to use it for shelter; but that wasn’t definite, just 
talk about it, Mr. Moss. 

Mr. Moss. Do you recall that at this time you were in no difficulty 
with the Reconstruction Finance Corporation ? 

Mr. Gotprinr. When you say there, “difficulty,” there was no 
difficulty. 

Mr. Moss. By “difficulty,” I mean did you have any reason to 
believe that the loan on its merit only might be turned down and 
that therefore it would be advisable to seek political intervention ? 

Mr. Gotprine. I wouldn’t say that ought to be turned down because 
when they approved it in Boston subject to Washington, OK, I 
thought the thing was all right. 

Mr. Moss. Now, the question has arisen as to your relationship with 
the previous administrations. Did you ever at any time contact 
directly or indirectly any member of any Federal regulatory 
commission serving under a previous administration ? 

Mr. Gorprinr. I told you that I was there at the RFC headquar- 
ters where I met the Chairman. 

Mr. Moss. That is not a regulatory commission. By a regulatory 
commission, 1 mean such as the Securities and Exchange Com- 
mission or the Federal Trade Commission, those two primarily 
concerned with your activities, 

Mr. Gotprine. Not to my knowledge, no, sir. 

Mr. Moss. Did you ever ask any one at the White House to get for 
you an explanation of any matter before any of the Commissions? 

Mr. Gotprine. I told you I was here with Dr. Steelman on this 
Motor Park, Inc. 

Mr. Moss. That is the Reconstruction Finance Corporation ? 

Mr. Gouprine. That is correct. 

Mr. Moss. That is a part, quite clearly, of the executive department, 

Mr. Goutprink&. That is correct. 

Mr. Moss. The independent agencies are not a part of the execu- 
tive department. They are independent to keep them away from 
those pressures. My question is, Did you ever ask any one at the 
White House to intervene for you directly or indirectly with any 
member or with any of the Commissions themselves ? 

Mr. Gouprine. Not tomy knowledge. 

Mr. Moss. Did you ever give to any public official serving under 
a previous administration gifts of a value equal to the gifts you have 
given Governor Adams or did you ever pay their hotel bills ? 

Mr. Gouprine. Well, that I can’t answer very well. I don’t know. 
I would have to go back and see if there is any record and give you a 
better answer. At this moment I cannot. 

Mr. Moss. Do you recall being in a position of giving gifts to any 
official of the previous administration at times other than at 
Christmas ? 

Mr. Goutprine. At the moment, I don’t know of any at this moment. 

Mr. Moss. Do you recall any previous official serving under a 
previous administration who was regularly your guest at hotels where 
you paid the accommodation charges ? 
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Mr. Gotprine. I wouldn’t say that I didn’t have guests of the pre- 
vious administration at hotels. I don’t know at this moment. We 
would have to go back. 

Mr. Moss. My question is: Do you recall ? 

Mr. Gotprine. It might be a good idea to have your investigators 
go back 8 years and they can get the figures the same as they did for 
this. 

Mr. Moss. Is it true that the committee, through subpena and the 
staff through every possible effort, has tried to secure, from you and 
from your companies, records which would indicate whether or not 
you have paid for such accommodations ? 

Mr. Goxprrne. I didn’t know of any records we were supposed to 
have. Only since 1950, as I understand, and Miss Paperman tells me 
the records previous we don’t have of any, so I can’t give you an 
honest, Mr. Moss. 

Mr. Moss. That gets to another point. Is it not true that you have 
told this committee and Miss Paperman has told this committee that 
you do not have such records available prior to 1950? 

(The witness confers with Miss Paperman. ) 

Mr. GoupFtng. Well, that is true, Mr. Moss. 

Mr. Moss. I raise that question because I know how very diligently 
the staff has pursued this investigation to develop every possible fact 
and I know that they have not tried to have a line of demarcation 
between this and any previous administration. I think it does them 
a great disservice to have their integrity questioned at all, and anyone 
who has taken the time as a member of this committee to contact the 
staff and seek information would know how honestly and diligently 
they have pursued this investigation. 

Now, I have just a few additional questions. 

Did you ever pay a hotel bill for Governor Adams which was not 
charged as a business expense for tax purposes ? 

(The witness confers with his counsel. ) 

Mr. Gotprine. Mr. Moss, I have already answered that question in 
almost the same form and I decline to answer it. 

Mr. Moss. Did you ever give Governor Adams any gifts which were 
not treated as a business expense ? 

Mr. Gortprrne. I stand on my last answer. 

Mr. Moss. Did you ever pay any bills for any other gifts or serv- 
ices furnished to Governor Adams which were not treated as a business 
expense ? 

Mr. Gotprine. I still stand on the last answer, Mr. Moss. 

Mr. Moss. I anticipated that you would. I merely wanted the 
record to be complete. 

Mr. Gotprine. All right. 

Mr. Moss. Mr. Chairman, that is all the questions I have. 

The Cuarrman. Mr. O’Hara. 

Mr. O’Hara. Mr. Goldfine, I only have one or two questions. 

You have indicated in your testimony yesterday that you made tele- 
phone calls to Governor Adams and you also testified that you made 
a number of calls to Dr. Steelman while he was secretary to President 
Truman. I presume it is true that you use the telephone a great deal ; 
is that correct? 

Mr. Gotpring. That is correct. 
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Mr. O’Hara. Could you give us an estimate of the amount of your 
telephone bills per year, your business and personal telephone bills? 

Mr. GouprineE. I will in just a minute. 

(The witness confers with Miss Paperman.) 

Mr. Gowprine. Between my home, I have direct line from the 
switchboard to my home so when the switchboard is on I can talk to 
the oflice. I have an unpublished phone and then I have my regular 
phone. 

I would say our telephone bills are approximately $3,000 a month. 

Mr. O'Hara. $3,000 a month? 

Mr. Go.prine. Approximately. 

Mr. O’Hara. In other words, you telephone a great deal. 

Mr. Gouprine. I certainly do. That is where I can do so much. 

Mr. O’Hara. Now, with reference to the question of expenses, you 
have said that as to the manner of the deductions that you had left 
that up to your accountants, your CPA and 

Mr. Govprine. Miss Paperman. 

Mr. O'Hara. And Miss Paperman. 

Therefore, I would like to ask Miss Paperman a question if I may, 
Mr. Goldfine. 

Mr. Govprine. Thank you. 


Just a minute, _ ; 
Mr. O’Hara. Miss Paperman, as to these items of hotel bills and 


these Christmas gifts and presents to individuals in public and pri- 
vate life, I think generally it has been indicated that they have been 
charged off as business expenses. Would you like to explain that, 
Miss Paperman ? 

Miss Parerman. Yes, I will be glad to. 

(Miss Paperman confers with counsel.) 

Miss Parerman. Mr. O’Hara, I will tell you this. As a general 
practice, I have always charged hotel bills or telephone bills to an 
expense account. I have not differentiated because there was a hotel 
charge for any Government official. I mean the amount involved was 
small compared to our regular monthly hotel bills and I have con- 
tinued the same practice. 

Mr. Goldfine was asked that question. In my mind I didn’t think 
it was quite fair to expect him to answer it. 

With all due respect to Mr. Goldfine as a very able businessman, 
Mr. Goldfine is not a bookkeeper and he does not understand how the 
account is handled and neither has he instructed me to do it one way 
orthe other. I was purely on my own. 

Mr. O’Hara. I presume that you worked this out as a bookkeeper 
with your CPA, your tax consultant, your tax lawyers, and consulted 
with them as a policy matter some years ago, is that correct? 

Miss PaperMAn. Yes; and I followed that procedure for many 
years and I haven’t changed because there was an item charged on 
the bill that was for an official. I mean it was so small compared 
to our regular charges that I never differentiated. 

Mr. O’Hara. Let me say, Mr. Goldfine and Miss Paperman, that 
it has been my effort while I have been on this committee to treat. all 
witnesses courteously. I think as citizens they are entitled to that. I 
hope you will bear no ill will to this committee or to me personally. 
We have a job to do. I have tried to do a fair and equitable job as a 
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member of this committee. Sometimes we have been in very difficult 
situations. We appreciate that witnesses are under considerable 
strain in these matters and, Mr. Goldfine, so far as my general ques- 
tions have been, with few exceptions you have answered very frankly 
and I appreciate it. That applies to Miss Paperman as well. I hope 
that you will leave Washington with a great respect for Congress and 
for the Government of this country. Most everyone down here wants 
to do and tries to do a fair, honest, decent job. 

Mr. Gotprine. Thank you very much, Mr. O’Hara. 

Mr. O’Hara. That is all, Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Thank you, Mr. Chairman. 

I had not planned to ask any questions. I was not successful in 
getting answers to some of those that I asked yesterday. 

However, in view of some of the questions and comments that. have 
gone on, I would like to ask this question. 

Mr. Goldfine, during the questions and comments made by one of 
our colleagues the question came up as to whether or not the com- 
mittee and its staff had gone into your activities and associations with 
officials of other administrations prior to the present administration. 

I believe that in response to one of those comments or perhaps to 
a question, you said that you thought it would be well if this com- 
mittee called some of them down and asked them the questions. 

I think that we have on the witness stand now the proper witness 
and the best qualified witness to answer that question. 

In any other administration prior to the administration which went 
into office in January of 1953, did you ever ask any White House 
official, any Member of Congress, or any member or Commissioner of 
a regulatory body or agency to intervene in your behalf to ask for 
preferential treatment or to make inquiries concerning the status of 
any action or proposed action against you by one of those Commis- 
sions? 

(Mr. Goldfine confers with his counsel. ) 

Mr. Gotprine. I told you that I didn’t do it before and T haven’t 
done it since. 

Mr. Friynvr. Did you ever give any gifts to any officials prior to 
1953? Ifso,to whom, and what was it? 

(Mr. Goldfine confers with his counsel.) 

Mr. Gourprtne. I have already answered that question quite a few 
times in almost the same form and I decline to answer it again. 

Mr. Fiynt. I will ask this question, then, by way of clarification. 

Have you given any others than those which you have previously 
told us about? 

Mr. Govprine. I have already answered that question in almost the 
same form and I decline to answer it again. 

Mr. Fiynt. Can we assume from that that you have given us the 
names and described the gifts in their entirety ? 

Mr. Goxprine. I have told you the truth and you can assume any 
way you see fit. I know what I assume. 

Mr. Fiynt. Well, can we assume that you have given us all the 
information along those lines? 

Mr. Gorprrnr. I have told the committee the truth. 
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Mr. Frynt. Mr. Chairman, I would like to ask Miss Paperman 
two questions following up the questions which I asked Mr. Goldfine 
on yesterday. 

Miss Paperman, were you an agent, an employee or an officer of 
East Boston Co. at any time subsequent to 1947? 

Miss ParermMan. No, I was never an officer of the East Boston Co. 
at any time. 

Mr. Fiynv. Were you an officer or employee or agent of the Boston 
Port Development Co. ? 

Miss Parperman. Yes, I was an officer. I mean I have been an of- 
ficer since 1942, I think. I am not sure. 

Mr. Fiynv. During the period from 1947 until the court action was 
filed in 1954 did you at any time have occasion to receive and open 
any communications, letters, or otherwise from the Securities and 
Exchange Commission ? 

Miss Parerman. Yes, I have received communications from the 
Securities and Exchange Commission, and opened it. 

Mr. Fiynvr. Did any of those communications request or demand 
that certain forms such as form 10-K‘’s be filed with that Commission # 

Miss ParermMan. Well, I don’t remember which ones did, but I do 
remember some correspondence. 

Mr. Fuynt. And you say you were not an officer of that corporation ? 

Miss Parerman. Of Boston Port I have been since 1942. 

Mr. Fiynt. I mean of East Boston. 

Miss Parperman. No, I was never an officer of East Boston. 

Mr. Fiynt. All right. 

Did you receive then and open communications from the Securities 
and Exchange Commission pertaining to East Boston? To whom 
did you refer those letters and communications for appropriate reply ? 

Miss Parerman. To Mr. Jealous, who is the president and treasurer 
of the East Boston Co. 

Mr. Fiynt. I have one further question to ask you, Miss Paperman. 

Mr. Bennetr. Ask her about the date. 

Mr. Fiynt. When did those inquiries come in from the Securities 
and Exchange Commission ? 

Miss Parerman. Oh, I don’t remember the date, but I will check 
in my file. 

Mr. Fiynt. Could you give the approximate date of the first de- 
mand for the filing of the 10-K? 

Miss ParerMan. I couldn’t very well because I don’t remember. 

Mr. Fiynr. Could you supply that for the record to be inserted 
at this point ? 

Miss ParermMan. I'll be glad to. 

Mr. Bennetr. Would the gentleman yield? 

Mr. Fiynr. I yield. 

Mr. Bennetr. Was that before 1954? 

Miss Paperman. I don’t remember. 

Mr, Bennett. Was it before you told Mr. Goldfine about it? He 
testified that the first he knew about these 10-K reports was when 
the SEC started its action. Then he discussed it with you. I assume 
you informed him about the reports. And how long before that 
conversation with Mr. Goldfine in 1954 have you received these let- 
ters from the SEC that you opened ? 
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Miss PaperMaNn. Well, I don’t remember the date, but when I 

did receive any communication from the Securities and Exchange 

Jommission I took it up with Mr. Jealous, and I know I never took 

those matters up with Mr. Goldfine at any time. And the only one 
that I would have would have been a letter from the SEC where they 
threatened court proceedings, and then, of course, I would turn to 
Mr. Goldfine for advice and help, and ask him what to do next. 
But I never took small matters up with him because I wouldn’t have 
enough hours of the day to take different matters of a small nature 
up with him. 

Mr. Fiynvt. Miss Paperman, I have one final question. Why did 
you charge the hotel bills which have been referred to in previous 
questions to Northfield Mills? 

Miss ParperMAN. Why did I charge them to Northfield? I don’t 
remember to what company I charged them. I charged them to the 
company that got the bill. 

Mr. Frynr. Why did you charge them to any company ? 

Miss ParerMan. Why did I? 

Mr. Fiynr. Yes. 

Miss ParermMan. Because the account was in the name of a com- 
pany at the hotel. 

Mr. Friynrt. Is it not correct, though, that a great many of these 
statements and bills from the hotels themselves say “Charge to 
Bernard Goldfine” ? 

Miss Parerman. Well, the companies and Bernard Goldfine are the 
same thing because the companies are owned by Mr, Goldfine and 
the family. 

Mr. Fiynt. Miss Paperman, the companies are corporations, are 
they not? 

Miss PapermMan. Yes; they are, but there were no outside stock- 
holders. It’s a 100-percent Goldfine operation. 

Mr. Frynr. Why did you not charge them to Mr. Goldfine’s per- 
sonal account instead of to one of the companies when he owned them 
in their entirety ? 

Miss ParerMan. I beg your pardon? 

Mr. Fiynvr. If they said “Charge to Bernard Goldfine”; why did 
you not charge them to Bernard Goldfine instead of to one of the 
companies ? 

Miss ParermMan. It could have been an error on the part of the 
hotel issuing the bills because the accounts are in the names of the 
corporations. 

Mr. Frynt. Why were the charges not the charges associated with 
the companies recorded, in the names of companies instead of to 
Bernard Goldfine? 

Miss Parerman. I cannot remember that. 

Mr. Frynrt. Is it not true that the bills that you received had on 
there “Charge to Bernard Goldfine” ? 

Miss ParerMan. I don’t remember what the bill read. I know I 
paid for it with a corporate check because the hotel accounts should 
be and are in the names of the companies. If they were issued other- 
wise it was purely an error on the part of the hotel. 

Mr. Friynt. Did you make the decision as to which company 
those bills would be charged to and paid by? 
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Miss ParerMAN. I may have at times. I have done this for many 
years and I am pretty Jamilias with the details. 

Mr. Fiynt. Thank you, Mr. Chairman. That is all. 

The CuarmMan. Mr. Bennett, do I understand that you have a 
matter that you want to clear up? There seems to be some question. 

Mr. Bennerr. Mr. Chairman, I have very important questions to 
ask both Mr. Sears and Mr. Goldfine, and, first of all, Mr. Sears. 

Mr. LisuMan. Mr. Sears is not a witness. 

Mr. Bennett. He testified yesterday. 

Mr. LisHMaNn. He was not under oath. 

The Cuamman. We will get to that. 

Mr. Bennett. Mr. Sears on yesterday testified that the SEC people 
had not pressed their motion for a hearing. Since yesterday I have 
had an opportunity to check this matter with the SEC record, and 
I find that that is not an accurate statement. 

I want to inquire into it further, and I cannot do it in just a few 
minutes, Mr. Chairman. 

I observe that there is a quorum call or vote in process. I would 
suggest that we come back here at 1 o’clock or 1:30 or some convenient 
time. 

The Cuamman. The committee will adjourn until 1:30. 

It is going to be the Chair’s purpose to conclude the testimony of 
this witness by the time this committee adjourns at 2:30. 

(Whereupon, at 12:15 p.m., the committee was adjourned, to be 
reconvened at 1:30 p.m., this same day.) 


AFTERNOON SESSION 


The CuatrmMan. The committee will come to order. 

Mr. Bennett, you may proceed. 

As I understand, Mr. Bennett, this is a matter that you want to 
clear up for the record in order that the record of court proceeding 
and SEC records can be cleared up, from what you understood to be 
a misunderstanding in the colloquy yesterday. Is that true? 

Mr. Bennett. That is one of the things, Mr. Chairman. 

The CHarman. In view of the fact that the record, in my opinion, 
is the best evidence, it will speak for itself. 

I understand you do have the record there, and, in view of the fact 
it is an attempt to clear up what the facts are with reference to the 
record in these proceedings, the Chair is going to permit you to do 
so with Mr. Sears who is familiar with it. I do not think we could 
expect Mr. Goldfine to be familiar with what the record might show. 

Mr. Bennett. I indicated this morning, Mr. Chairman, that I 
wanted to ask these questions about the pressure that was being exerted 
by representatives of the Securities and Exchange Commission before 
Seles McCarthy in order to get some action on this motion, and Mr. 
Sears, in answer to a question put to Mr. Goldfine, stated that the 
reason for the delay was the responsibility of the SEC and not Judge 
McCarthy. 

Is it not true, Mr. Sears, that after the filing of the motion for sum- 
mary judgment, the SEC attorneys noticed the motion for hearing at 
an early date? 

Mr. Sears. Yes; in October 1954, Mr. Bennett, according to the 
official court docket. 
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Mr. Bennett. Is it not true that a motion for summary judgment 
was filed on July 23? 

Mr. Sears. Right. 

Mr. Bennett. 1954. It was noticed for hearing on August 2, 1954. 

Mr. Sears. October 13 my record shows. 

Mr. Bennetr. That was the second time. 

Mr. Sears. This is the certified court record I am reading from. 

Mr. Bennett. Let me hand you a copy of an affidavit by Mr. James 
E. Dowd, attorney for the Commission. Do you know Mr. Dowd? 

Mr. Sears. Mr. Dowd? Attorney for whom? 

Mr. Bennett. For the Commission. 

Mr. Sears. Never heard of him. 

Mr. Bennett. It is dated October 13, 1954. The affidavit says: 

I, James E. Dowd, duly sworn, say that on July 23, 1954, I served a copy of 
the plaintiff's motion for summary judgment in the above-captioned case on the 
defendant’s attorney, Bartholomew A. Brickley, by leaving a copy of said motion 
at the office of counsel for the defendant, 75 Federal Street, Boston. 

I further swear that counsel for the defendant received notice of hearing on 
August 2, 1954, on said motion for summary judgment, said notice having been 
contained in the copy of the above-mentioned motion. 

I hand that to Mr. Sears. 

Mr. Sears. I don’t dispute the motion as you have read it, but it’s 
inconsistent with the official court record, Mr. Bennett. 

Here are the entries on the certified copy of the Federal court docket 
in Boston. 

Mr. Bennerr. I am speaking now about the notice served on you. 
Do you have a copy of that notice in your file ? 

Mr. Sears. No; I don't. 

A certificate of service on the motion on the defendant was filed 
October 13, 1954. 

What might have happened, Mr. Bennett, is that that notice was 
sent in August. We might have got in touch with them by telephone 
and written that somebody was on vacation—I was or Mr. Brickley— 
and asked to have it put over. That wouldn’t appear on your record 
probably, and certainly not on the court record. 

Mr. Bennerr. I will ask the Commission to supply the official 
notice from their records. But I have been told by the Commission’s 
legal staff that this matter was noticed twice: once in August and 
once in October. 

Mr. Sears. I don’t dispute that it was noticed, but not on the docket 
of the court, or it would certainly be there. 

Mr. Bennetr. Anyway, they said you had notice of it. 

Mr. Sears. I don’t dispute that a 

Mr. Bennerr. And that they were pressing for action on their 
motion for summary judgment. : 

Mr. Sears. Let’s see. The complaint was filed in May 1954. 
Nothing was done about bringing it on for hearing for 6 months, 
in October. 

Mr. Bennett. I do not think that is true. 

Mr. Sears. Do you want to see the certified copy of the court docket ? 

Mr. Bennett. I am willing to let the Securities and Exchange 
people submit their record. It could be that a motion was served on 
you and you did not get the copy. 
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Mr. Sears. Exactly. I think that is the explanation because if 
that man made that affidavit it must be so. 

Mr. Bennett. But the point is—and the thing I want the record 
to be clear on—that the Commission and the staff did press for action. 

I want to refer to a memorandum by Mr. James E. Dowd, one of 
the attorneys for the SEC, to Philip FE. Kendrick, Regional ‘Admin- 
istrator, documenting the action that was taken by the Commission 
staff. 

May 24, 1954, the complaint was filed; June 9, 1954, return of serv- 
ice, showing service on you; June 28, answer of defendant was filed ; 
July 23, Commission’s motion for summary judgment and notice of 
hearing on motion filed in court; July 23 , 1954, copy of the Commis- 
sion’s motion and notice of hearing ther reon for ‘August 2 , 1954, served 
on the defendant by leaving a copy of the motion containing notice 
of hearing at the office of counsel for defendant. 

Do you say that you did not get a copy of that notice ¢ 

Mr. Sears. Oh, I don’t deny that, Mr. Bennett. I can’t admit it or 
deny it. But I am willing to accept it if the man has made an 
affidavit to that effect. 

There certainly isn’t any evidence that he filed it in court as far 
as the official court record is concerned. 

Mr. Bennert. At least Mr. Goldfine’s attorneys had notice of it? 

Mr. Sears. Yes. 

Mr. Bennetr. On August 17 Judge McCarthy held a motions ses- 
sion, but the Commission’s motion was not on the list for hearing. 

On September r 9, 1954 Judge McCarthy held another motions ses- 
sion, but the Commission’s motion was not on that list for hearing. 

On September 15 Judge McCarthy held another motions sessions, 
but the Commission’s motion in this case was not on that list. 

On September 27 Judge McCarthy held another motions session, 
but the ¢ Saiedlliaien s motion was not on that list. 

On October 13 an affidavit of service on counsel for defendant of a 
copy of the Commission’s motion for summary Judgment containing 
the notice of hearing on August 2, 1954, was filed in the clerk’s office. 
In other words, apparently the August 2 notice of hearing which was 
served on you was not filed until October. 

Mr. Sears. Exactly. 

Mr. Bennett. But actually your firm had notice and knew it. 

On October 13 a letter to the clerk of the court requesting that the 
Commission’s motion for summary judgment be placed on Judge 
McCarthy’s motion list for hearing on Monday, October 25, at il 
a.m.; notice by mail sent on same day to counsel for defendant. 

teading further from this memo of Mr. Dowd’s: “I was advised by 
Deputy C Terk Joseph Duwan,” is it? 

Mr. Sears. Duwan. 

Mr. Bennetr (reading) : 

On or about August 4, 1954, that inasmuch as the Commission’s motion was not 
an emergency matter, and, therefore, not a proper subject to present to the 
emergency judge for the month of August, it would not be heard during that 
month, 

On or about August 16, I was advised by Deputy Clerk David Walsh that Judge 
McCarthy would sit on August 19, 1954, for disposition of two criminal cases 
and to hear “short” motions that is; inasmuch as the Commission’s motion for 
summary judgment was not a “short” motion and one which was evidently to be 
contested, it would not be heard by the judge at that time. 
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On at least two occasions during the month of September, 1954, I was advised 
by Deputy Clerk Walsh that he had called to the attention of Judge McCarthy 
that attorneys for the Commission were anxious to have a hearing on its motion 
for summary judgment and that Judge McCarthy told him that he would not 
hear the motion at that time. 

On October 13, 1954, I was advised by Deputy Clerk Walsh that Judge Mc- 
Carthy proposes to hold motion sessions on October 18 and 25. At the suggestion 
of Mr. Feldman, the Office of the General Counsel, of the Commission—Mr. 
Silbert has written to Deputy Clerk Walsh .requesting that our motion be put 
on Judge McCarthy’s list for hearing on October 25. Appropriate notice to 
counsel for the defendant has been sent and service of such notice has this 
day been filed with the clerk. 

Is that more the factual picture of what was going on? 

Mr. Sears. I wouldn’t be surprised. I don’t not know, Mr. Bennett, 
but I would certainly not dispute it. 

Mr. Bennett. That would indicate that the Commission was 
anxious. 

Mr. Sears. You have a long lapse until June 1955 before they 
resurrected it again. 

Mr. BENNETT. Why did he do nothing to resurrect it? 

Mr. Sears. He is not supposed to. 

Mr. Bennett. Are they supposed ? 

Mr. Sears. I beg your pardon? 

Mr. Bennett. Are they supposed to be knocking at the judge's 
door every day to get him to set it for hearing. They noticed that. 
He knew about it. 

Mr. Sears. They don’t go over motions. The one who files the mo- 
tion has the duty all the time to mark it up and see that it is heard. 

Mr. Bennett. Here is another memo to Mr. Feldman, another 
attorney. This is on October 6. 

Mr. Sears. 1954? 

Mr. Bennett. 1954. 


Judge McCarthy called Philip Kendrick, the Commission’s regional adminis- 
trator, who is not a lawyer, and asked him to appear at a conference with 
counsel for the defendants. Kendrick pointed out that he was not a lawyer 
and was not authorized to represent the Commission on this matter, and sug- 
gested that counsel for the Commission attend the meeting. Judge McCarthy 
refused to have counsel for the Commission attend the meeting, but stated that 
if Kendrick did not attend alone and without counsel no meeting would be held. 

Do you recall anything about that situation? 

Mr. Sears. Not a thing. 

Mr. Bennerrt. If that is true that would be quite an unusual state- 
ment for the Judge to make; would it not? 

Mr. Sears. I do not want to pass on something that I wasn’t present 
at and know nothing about. 

Mr. Bennett. You would not even want to say it was unusual? 

Mr. Sears. I would rather not characterize it. 

Mr. Bennett. I will characterize it. 

Mr. Sears. That is your privilege. 

Mr. Bennett. At least in my mind it is unusual. 

Anyway, the Commission vigorously pressed for action on their 
motion until October and noticed it for hearing in October and they 
never got a hearing. There is no doubt about th: at; is there? 

Mr. ‘SE: ars. It would seem that there was no doubt about what they 
were doing between October and June. 

Mr. Bennerr. What were you doing? 
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Mr. Sears. Waiting for them to mark it up or keeping them from 
marking it up. I don’t know. 

Mr. Bennett. If they could not get the judge to do anything be- 
tween June and October, do you think hammering it between October 
and June would do any good / 

Mr. Sears. Motions hang fire all the time there. 

Mr. Bennett. I think they do. 

Mr. Sears. Why should the judge concern himself if the moving 
party doesn’t press for them to be heard ? 

Mr. Bennett. I would like to hear what the judge has to say about 
that. Anyway, it did not come up until June of 1955? 

Mr. Sears. Right. 

Mr. Bennett. Then you came into it to stall further, which was 
your privilege as an attorney. 

Mr. Sears. Now, wait a minute. 

Mr. Bennett. You asked the judge to give you until the 1st of 
November to file it. 

Mr. Sears. That sounds like some other questions I have heard 
here but not from you. I didn’t go in to stall at all. I came in to 
getsome time: There is a difference. 

Mr. Bennerr. What is the difference? 

Mr. Sears. One is you haven’t got the material ready and the other 
is you don’t want to present it. 

Mr. Bennett. Which was the fact? 

Mr. Sears. We did not have the material. 

Mr. Bennett. Mr. Goldfine would not give it to you or did not 
give it to you! 

Mr. Sears. He could not get it if he had 10 years. That is an ac- 
countant’s job and a most difficult one. I don’t know whether you 
want to get into all of why those 10—K’s weren’t filed from me. 

Mr. Bennett. As far as you are concerned, Mr. Sears, I wanted to 
clear up and correct the statement—— 

Mr. Sears. I think you are quite justified. 

Mr. Bennett. The statement that you made yesterday. 

Mr. Sears. I think you are quite justified in having it cleared up 
and certainly warranted in doing it. 

Mr. Bennett. All right. 

Now, it is true, is it not, that when the motion for summary judg- 
ment was finally entered in June of 1955, you asked the judge, your 
firm asked the judge—and I am not saying improperly from your 
standpoint—for additional time until November to file this? 

Mr. Sears. That is right. I didn’t but somebody from the office 
did. 

Mr. Bennetr. Somebody from your firm ? 

Mr. Sears. Yes, sir. 

Mr. Bennett. And when November 1 came along the report still 
was not filed; is that true ? 

(Mr. Sears confers with counsel.) 

Mr. Srars. In November they had not been filed. 

Mr. Bennett. And then the Commission came in to ask. 

Mr. Sears. Right. They were filed in December. 

Mr. Bennetr. Then you got the first report filed in December ? 

Mr. Sears. Yes. 
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Mr. Bennett. That was not a complete report and you did not 
actually get the complete report filed until when‘ 

Mr. Sears. February. 

Mr. Benerr. February 1956. 

I have several other questions to ask Mr. Goldfine. 

On yesterday, Mr. Goldrine, if I understood you correctly, I asked 
you about gifts to Judge McCarthy since he had been on the bench 
and you stated that as far as you could remember at this time you 
never gave Judge McCarthy any gifts. 

Is that what you said? 

Mr. Goxuprine. I said I don’t know of any gifts I gave him while 
he was on the Federal bench or while he was a Federal attorney. 
I don’t know of any gift, offhand, outside of the hotels. 

Mr. Bennerr. Would you state positively ? 

Mr. Gouprrne. No, I would not. Perhaps at Christmas time, Mrs. 
McCarthy might have got a basket. If you call that a gift. 

Mr. Bennerr. Did you pass the judge up? 

Mr. Gotprine. Pardon ? 

Mr. Bennerr. You passed the judge up when you were giving out 
the vicunas ¢ 

Mr. Gouprine. I passed who out? 

Mr. Bennerr. You passed up the judge. 

Mr. Gotprine. What do you mean by “passed out” ? 

Mr. Bennerr. I mean you forgot about him. 

(Mr. Goldfine confers with his counsel.) 

Mr. Goutprine. Well, it wasn’t a case of passing him up. You 
asked if I gave any gifts. If you call a personal basket a gift in 
addition to the hotels, call them gifts. That is up to you. It’s up 
to the committee what they see fit. 

Mr. Bennertr. I am asking you. 

Mr. Govprine. I am giving you my honest answer, Mr. Bennett. 

Mr. Bennerr. Was there any reason why you did not give the 
judge a vicuna? Did he already have one when you were passing 
them to the others? 

Mr. Gotprine. Maybe, that’s my personal business. I don’t have 
to answer that to you. 

Mr. Bennerr. You would rather not say ? 

Mr. Gouprrine. I think that is a personal business of my own. 
About giving vicunas that is my business, up to me to decide, not you. 

Mr. Bennett. If you do not want to answer it, I would not insist, 
but I think it is strange for you to pass up the judge. 

Mr. Gotprine, It might be strange to you but not me. 

Mr. Bennerr. Well, he was in a position to do favors for you as 
well as some of the other people that you gave gifts to. 

Mr. Gotprine. I didn’t give any gifts to those people that done me 
favors. That is your opinion. 

Mr. Bennert. Well, you gave them to people. 

Mr. Gotprine. I g gave gifts because they were friends of mine and 
I figured I would crive them to you. 

Mr. Bennett. Well, it may be whatever you say but you did give 
gifts to people who were in a position—public officials who were in 
a position to do favors for you, and whom you asked. 

Mr. Gotprrne. A little louder, please. 
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Mr. Bennetr. And whom you asked to do favors for you. 
Mr. Gouprine. I didn’t tell you I asked any favors. I told you 


I wanted to get information. I didn’t tell you I asked for favors. 


Mr. Bennerr. Did you ever give the judge a rug? 

Mr. Gouprine. To who? 

Mr. Bennett. The judge. 

Mr. Gouprine. Wait. a minute. Will you ask the question again? 

Mr. Bennett. I am just trying to refresh your memory. 

Mr. Gotprine. I know you are, but I don’t know what you have 
in mind. 

Mr. Bennerr. Did you give the judge an oriental rug at any time 
since he has been on the bench ¢ 

Mr. Govprine. No, sir; not tomy knowledge; no, sir. 

Mr. Bennett. Did you ever loan him any money 9 

Mr. Gouprine. Lend him any money ? 

Mr. Bennert. Yes. 

Mr. Go.tprine. Not to my knowledge. 

Mr. Bennerr. Did you ever sign his note? 

Mr. Gotprinn. Did I ever wh: at ? 

Mr. Bennerr. Did you ever sign his note at the bank? 

Mr. Gotprine. Sign his note ¢ 

Mr. Bennetr. Endorse his note? 

Mr. Gotprinr. What for? I would be a damn fool to do that. 

Mr. Bennett. That is your statement, not mine. 

In deference to Judge McCarthy, I want the record to show that 
that is your statement, not mine. 

Now, I will tell you why I am asking these questions about gifts 
to McCarthy. It is because of a story that appeared in Time maga- 
zine on June 30. I do not know whether you read it or not, but I will 
read part of it to you. It is on page 14. They are discussing the 
case. 

Mr. Gorprine. A little louder, please, Mr. Bennett. 

Mr. BENNETT. "They are discussing the case which was presently 
pending against you in the district court in Boston in Judge Wyzan- 
ski’s court. 

There is this paragraph: 

“Even Judge Wyzanski barely jumped away from the flash of Goldfine’s 
friendship money. Last November while he patiently started to sort the com- 


plex Boston Port operation, Wyzanski spent an evening with his wife at one of 
her fund-raising operations, this one for the American-Israel Cultural Organi- 
zation” 

which I assume is a very worthy cause. 

Going to the article: 

Who should turn up and make a thousand dollar contribution “in honor of 
Mrs. Wyzanski,” but Bernard and Charlotte Goldfine, whom the Wyzanskis had 
never met socially. With an air of innocent enthusiasm, Mrs. Goldfine bustled 
over to say that her husband had made the gift “because he admired your wife.” 
Outraged Wyzanski considered disqualifying himself in the Boston Port case, 
discussed the incident with other judges, and then rapped out an unusual per- 
sonal comment from the bench, “I am not clear whether Mr. Goldfine appreci- 
ated the signficance of what he was doing.” 

Is it true that you gave the thousand dollar contribution in honor 
of Mrs. Wyzanski at the time you had this case pending? 

Mr. Gotprinr. Can I ask you a question, Mr. Bennett? 
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Whoever wrote that would be the same man that had the same kind 
of sickness that John Fox had. Who wrote that? You are reading 
something from Time. 

Mr. Bennett, do you want to know the full facts? Then I will tell 
you. Just a minute. 

You asked for it and I will give it to you. 

Mr. Bennett. You did not answer the question. 

Mr. Gouprine. Give me a chance. 

Mr. Bennett. If you say this—— 

Mr. Goutprine. Going to answer. 

Mr. Bennett. Let me preface my remarks further, Mr. Chairman. 

I am not vouching for the authenticity of the facts. I am merely 
quoting them to you from Time magazine. 

Mr. Gotprine. From the Time. 

Mr. Bennett. Yes. 

(The witness confers with his counsel. ) 

Mr. Gouprtne. Mrs. Goldfine 

The Cuatrman. You may answer if you like. 

Mr. Gouprive. Mrs. Goldfine received a personal invitation to a 
musicale. She had the letter. We have the invitation to be present 
at a musicale that was given in honor of Mischa Elman, the violinist. 

(The witness confers with his counsel.) 

Mr. Gotprrne. The letter was from Mrs. Wyzanski, this letter. 
That is Judge Wyzanski’s wife and 

Mr. Benner. Did you give 

Mr. Gotprinr. Wait a minute. Let me tell you the facts because I 
might give the public the wrong impression, 

The Cuatrman. Go ahead and answer the question in your own 
way. 

Mr. Gotprrnzr. And we—Mrs. Goldfine decided to accept the invi- 
tation. Mrs. Wyzanski asked for a reply. She got a reply from 
Mrs. Goldfine that we would be there. 

We didn’t ask to go there. We were invited by Mrs. Wyzanski. 
We had an invitation and we have the letter that was sent. 

Now what that musicale was—it was given in honor of Mischa 
Elman, the violinist, but that was whatever money was donated there 
was to go to build some kind of a musical center in Israel, and there 
were a lot of our friends there. It was the first time that we had 
been invited to that kind of an affair. Mrs. Goldfine and myself 
being admirers of Mischa Elman, and getting an invitation from Mrs. 
Wyzanski, we have her invitation in writing and an answer, we came 
there. 

While we were there, after the concert was over, they asked for 
contributions and I listened to what others did, good friends of mine 
and Mrs. Goldfine’s, and I thought the cause was very good; it was 
a charitable thing; and others had donated a thousand dollars—quite 
a few thousand dollars—so Mrs. Goldfine : and myself donated a thou- 
sand dollars which you can make payable in two payments; but that 
was not given in honor of Mrs. Wyzanski. You have it wrong. We 
have the “proof that that had nothin to do with Mrs. W yzanski. 

Mr. Bennerr. I am glad you cleared that up. I certainly think 
it is a worthy cause and my question was not raising any question. 

Mr. Gotprine. What did you say ? 
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Mr. Bennett. I am not raising an inference. 

Mr. Gotprine. I mean you might give the public a different impres- 
sion. There is a big difference between whether somebody invites 
you or whether you go with some ulterior motive in mind. Those 
are not the facts. 

Mr. Bennerr. I agree with you completely. 

Mr. Gotpring. Good. So doI do with you. 

Mr. Bennerr. I agree with you completely in this respect: that 
certainly what you were contributing to was a worthy cause. 

I would be the last one to criticize it. What I wanted to know, 
and you took quite a while to get to the point, was whether you had 
made the contribution in honor of Mrs. Wyzanski. You deny that 
you did that ¢ 

Mr. Goxprine. I did not make it in honor of Mrs. Wyzanski. 
We have also a letter from the fellow who went around to take the 
pledges that it wasn’t given, it was solicited by. He asked us how 


did we come there, and we told him we were invited by Mrs. Wyzan- 


ski, and we were. 

Mr. Bennerr. I am not talking about that, Mr. Goldfine. 

I am asking you the question. This is the question: Do you 
deny that the thousand dollar contribution to this charity was made 
by you in honor of Mrs. Wyzanski ? 

Mr. Gouprine. I do. 

Mr. Bennerr. Now, did Judge Wyzanski refer to this incident 
later from the bench in saying what is quoted here ? 

Mr. Gouprine. He did. 

Mr. Bennett. Just a minute. Wait until I finish the question. 
“T am not clear whether Mr. Goldfine appreciated the full significance 
of what he was doing.” Did Judge Wyzanski make that statement? 

Mr. Gouprine. He probably did, but we knew the facts. It was 
a horse of another color. 

Mr. Bennerr. Were you aware of Judge Wyzanski’s statement? 

Mr. Gotprinr. What did you say ? 

Mr. Bennetr. Were you aware that Judge Wyzanski made this 
statement 4 

Mr. Gouprine. I wasn’t aware and I didn’t care because I knew 
the facts. 

(The witness confers with his counsel. ) 

Mr. Bennerr. Did you make any effort to correct it ? 

Mr. Gouprine. I was not there when Judge Wyzanski made the 
speech. 

Mr. Bennett. But you knew he made it? 

Mr. Gotprine. Do I know Judge Wyzanski ? 

Mr. Bennerr. Do you know he made the statement ? 

Mr. Goutprine. No question about it because my attorneys told me. 
They were there. 

Mr. Bennerr. Did you make the same explanation to the judge 
that you are making to me? 

Mr. Gorprrne. Mr. Sears and Mr. Brickley did. We did more 
than that. We got in touch with the one who made the pledge and 
got him in from Philadelphia where he lived. ; 

The judge didn’t know that Mrs. Wyzanski had given us a personal 
invitation. I don’t think he did. Judge Wyzanski is a very fine 
man. 
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Mr. Bennerr. Did the judge modify his statement in any way? 

Mr. Gotprine. Did he what? 

Mr. Bennetr. Has Judge Wyzanski modified the statement that 
he made criticizing you ¢ 

Mr. Gouprrve. He didn’t criticize me. He didn’t criticize me one 
bit. 

Mr. Bennett. I will let the record speak for itself. 

Mr. Goutprine. The record but also——— 

Mr. Bennett. He said, “I am not clear whether Mr. Goldfine 
appreciated the full significance of what he was doing.” That is 
what the judge said. 

(The witness confers with his counsel.) 

Mr. Bennerr. All right. I have just one question. 

You deny that anything was done in honor of Judge Wyzanski ? 

Mr. Gouprine. I deny that that was given in honor of Mrs. Wyzan- 
ski. Why should I? 

Mr. Bennett. Just one final question. 

You also deny that you did anything in honor of Judge McCarthy 
while your other case was pending in his court? 

Mr. Gotprine. What did you say about Mr. McCarthy? 

Mr. Bennett. Read the question. 

Mr. Gotprine. You have so many judges I don’t know who you 
are talking about. 

(The pending question was read by the reporter.) 

Mr. Gouprine. I didn’t do anything in the honor of Judge 
McCarthy as far as I know. 

Mr. Bennett. Mr. Chairman, those are all the questions I have. 

I think the record here shows that Judge McCarthy acted peculiarly 
in this case, to say the least, in the delays that he permitted to occur 
in view of the importance of this case to the U.S. Government, and 
his persistent refusal to hear it for more than a year after it was in 
his court. 

Mr. Chairman, the failure of the SEC to get this report filed—the 
failure of Mr. Goldfine to file it after a period of 8 years is the heart 
and meat of this phase of our investigation; and, therefore, I think 
that Judge McCarthy should appear before this committee and make 
an explanation of the situation that occurred here, and subject him- 
self to questioning the same as Mr. Adams did in relation to his con- 
tact on Mr. Goldfine’s behalf. 

Therefore, I request, Mr. Chairman, that you invite Judge 
McCarthy to come here as soon as the committee can hear him, and 
that, failing to accept the invitation—which I do not think he will, 
but, in the event of that remote contingency—that then he be sub- 
pen: ‘aed to appear before this committee to testify in respect to the 
‘ matters which I have outlined here. 

Mr. Sears. Mr. Chairman, from that statement one would infer 
definitely that Judge McCarthy had something to do with the lethargy 
of the SEC from Oc tober 1954, to June 1955, and there isn’t a scintilla 
of evidence in the file of the SEC on it. 
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Mr. Moss. Mr. Chairman, I raise a point of order. 

Counsel is acting entirely out of order. 

The Cuamman. Just a minute now. 

Mr. Bennett has a right to make a request. He has made the re- 
quest for the record, and the Chair will pass on it in due time. There 
are a lot of things involved in a matter of this kind that certainly have 
to be taken into consideration. 

Mr. Bennerr. What do you mean, Mr. Chairman. 

The Cuarrman. Our resolution directs us to do certain things. We 
cannot go beyond that without some difficulty. I am trying to stay 
within not only the letter but the spirit of the resolution about this 
investigation. But that is a matter the commitee will consider. 

Mr. Bennett. That is right. Only Iam surprised that there would 
be any doubt in the chairman’s mind that Judge McCarthy had any 
connection in helping to delay SEC’s actions and enforcing the statute 
would not be a proper subject and a very material subject in this 
inquiry. 

The Cuarman. The record has been made, as the gentleman knows, 
and contributed to it this afternoon. We are going to have members 
of the Securities and Exchange Commission back to complete the 
record so we can have that thorough and complete in the course of 
this investigation. 

Did you have anything else? 

Mr. Bennett. No, I did not. 

The Cuatrman. Mr. Lishman, you had something you wanted to 
include in the record. 

Mr. Lisuman. There are several matters I have, Mr. Chairman. 

First of all, with respect to certain observations made this morning 
by the distinguished and respected member from New Jersey, I do 
not think that they should be allowed to go unnoticed, because, wit- 
tingly or unwittingly, they appeared to reflect upon the integrity of 
the staff. 

Since I have been connected with this subcommittee there has been 
absolutely no fear or favor extended to any political party in the 
course of our investigation. Asa matter of fact, the questions which 
the distinguished gentleman asked this morning concerning Mr. Steel- 
man’s secretary and other Democratic figures were taken from material 
which the staff had assembled by means of subpena and had been fur- 
nished to him, so that material respecting Democrats and Republicans 
alike has been supplied to every member of this committee when 
requested. 

In connection with whether or not the delay of the SEC from 1948 
to 1954 was a result of political pressure or influence, we have ques- 
tioned witnesses concerning the possible influence of the late Governor 
Dever. On June 17 we had before us Mr. Proctor from Boston, and 
he was questioned concerning a Mr. Rowen who had been associated 
with the law firm of Governor Dever, who had been a Commissioner 
during the period that these 10-K reports were not filed. 
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In addition, two members of the staff—one a Republican, the other 
a Democrat—interviewed Mr. Rowen and questioned him intensively 
as to whether he had any connection whatsoever with regard to the 
delinquency and the overlooking of filing of these 10-K reports. As 
a result of that close examination, we discovered nothing that could be 
presented to this committee at a hearing. 

I submit, Mr. Chairman, any inference that this staff has drawn a 
political line in its investigation is entirely unfounded in any fact, 
and I very much regret that, with all the outside forces which are at- 
tempting to detract from the effectiveness of this committee, we should 
have had such observations made here this morning. 

The Cuairman. Let me say here that I hope we can close out this 
discussion and the matter here. 

I will say, as far as the Chair is concerned, he is entirely satisfied 
with the work of the staff, the loyalty, devotion and dedication to this 
work, and I want the record to show that. 

Mr. Lisuman. May I point out further, Mr. Chairman, that in 
connection with the questions relating to Mr. Steelman and the RFC, 
if this staff had attempted to make an investigation of matters per- 
taining to the RFC, and if this counsel had attempted to ask ques- 
tions concerning the RFC, I know every member of this committee 
would immediately state that that agency was not within the juris- 
diction of this subcommittee. So how can we be charged with laxity 
in failing to investigate an agency concerning which we have no 
jurisdiction ? 

The Cuartrman. It is, of course, well recognized the RFC does not 
come under this committee’s jurisdiction, and the Chair has suffered 
with it because members wanted to ask about it, and no one raised the 
question trying to clear up the real problem here, and that is the 
purpose of the investigation. 

You had something you wanted to put in the record. Would you 
proceed to do that? 

Mr. Lisuman. At this time I would like to put in the record ma- 
terial we have received in response to a subpena served on the Mer- 
chants National Bank of Boston. The first document is a list of 
treasurer checks outstanding as of July 8, 1958, and a list of certified 
checks outstanding as of July 8, 1958, of Mr. Bernard Goldfine and 
companies controlled by him. 

These checks were either purchased by such companies and by him 
or were drawn by him or his companies. 

The Cuatrman. Let it be received for the record. 
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er (The material referred to follows :) 
ly 
he Treasurer’s checks outstanding as of July 8, 1958 
As | 
be Date drawn Order of By whom purchased | Num- | Amount 
ber 
la Sept. 16,1941 | Strathmore Woolen Co__...-.-.-._......--..- Strathmore Woolen 70465 | $6, 000. 00 
‘ Co. 
ct, ie... 25 Wh Md eccamentedibil cht hth is illiecaeaea i aed ...-| 70466 6, 000. 00 
at- Bd ha ee arc Ma cinareicscsteibs adie eet aaa alee lpn a cirerail er sali ma ts 70467 2, 000. 00 
I I Fee. MR cerdirewnnccdeconenibessecdsaarawaciied Psaltis sidcceca tia oceatidaaiiaiaied 70828 6, 000. 00 
ild as Mis Mie Si icacninsitiainnitibeaineh dansk Seeded asad 70829 6, 000. 00 
BOS <on 50 iat ics tedbaaied 70830 6, 000. 00 
2 Oct. 26, 1942 ssiasicenle MUI ceric 71454 5, 000. 00 
his ae eae cinicaneianinnie 71455 5, 000. 00 
EE OE Bk ao ic ccenncthinicieninn ktidbetin dadgnwncanancbenmen 0 SRS, SE 72133 5, 000. 00 
Do.. eS ae ee RS EE wil 72134 4, 954. 47 
ed Nov. 27, 1942 anccdicckiedtracésl 72226 5, 000. 00 
Dec. 21, 1942 itinaila ae tinsbechei tes 72862 10, 000. 00 
his Do ; acini g bats. datten hema 72864 7, 686. 11 
Jan. 12,1943 sles sa iacsog nian tale omaaanconi 73399 6, 386. 86 
Feb. 1,1943 Raealicrhintna cease .| 73894 3, 497. 62 
. Mar. 17, 1943 ie cncdilvinentiingm cone 74800 3, 204. 03 
in Apr. 8, 1943 Ie _...-| 75196 1, 306. 80 
(he July 19, 1943 Treasurer’s check 77262 6, 500. 00 
/y 76823 A.H.S. Tr. 
pr- Jame 22,1066 | Samuel Peariman.................<.....<-.- Northfield Mills. .-_- 89177 32, 630. 91 
Mar. 15, 1948 | Strathmore Woolen Co......-.....--.......- Check suspense... -- 107315 5, 000. 00 
eS- “eet ee ee naka lataene ead a coat 107317 5, 000. 00 
tee PE cat hal et Tedd tad ceicaandnneaneute dcwdiecdnditntannalad * _ SR A. 107318 8, 850. 25 
7 Bn Silene eft SAW sis cine tern onan s aiinineuede @ainiedisceideee anna eS Able ens) 107320 5, 000. 00 
1S- ee ae eee eee Strathmore Woolen 133756 50. 00 
, Co. 
ity Dec. 21,1953 |.....do_.....--.-..---- catasiple tsa Northfield Mills... .__] 148798 50. 00 
no Dec. 19,1955 | James Bruton_..-...........................| Lebandale Mills, Inc__} 161992 250. 00 
July 11,1956 | A. M. P. Williamson........................| Northfield Mills._.-__| 165380 250. 00 
Dec. 20,1956 | James Bruton................... iain chiveuhen Lebandale Mills, Inc__| 168590 250. 00 
Boe... 4, 008 | Bortard Glas. 6. <0. ccnnnsecens sc... io in AA eb aces ain cape 177698 50, 000. 00 
10t Do.” RG RRC ee FE See 100, 000. 00 
ed Apr. 16,1958 | Bache & Co____-...................-_.......| 5-189 Northfield Mills_| 177995 271. 88 
| Se PERE Pi cdbardbindncntmdertiienesecent pales ash ewsinm es Woolen 207 10, 000. 00 
1e 0. 
Paine 2 ag 6S olin kms tiwntawonesallalells sdcciai otiia MLE ciceimmacach 208 10, 000. 00 
he TPO.. ddude Se ceeded ws dhieca ben incetds leached nenasinias aeledale cach alba eT att tek eR se ot 209 10, 000. 00 
ROR 2 RE a ee Ss Sh decd ceech De iclletdteetnarcadicesindl 210 10, 000. 00 
ao ethan hi lk ae peal aha Sasa ead chi cedbd si a ctattah a aiica ec ate: de Casi saddles 211 5, 000. 00 
ou Do (1) Eee cae ee ee 212 5, 000. 00 
Feb. 26,1958 | Bernard Goldfine.-_....--. i wakudenies note Northfield Mills... _- 526 | 150,000. 00 
Total outstanding checks as recorded |-.-........-.----------- ee 503, 138. 93 
1a- from our daily check register. | 
er- 
of 1 Bank records do not reflect this information. 
ied : eo al ‘ 
nd Treasurer’s checks paid since May 9, 1958 
ant. i 
im ” Check No. i — | Date paid 
ed ois ix roeea ds ai cialis isecnem alee neo 90 cise Daas idee anat $5,000 | May 23, 1958 
177699 a Sdn ‘jdaeciave apaubtas eek ese = 50,000 | May 20, 1958 


rr a 
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Certified checks outstanding ag of July 8, 1958 



































Date drawn Drawn by | Payable to eee Amount 
er 
Nov. 3,1943 | Boston Port Development... ..-.....--- Ericklev, Sears & Cole... 5544 | $2,000. 00 
Jan, 26,1946 |.....do -._-- seiiustlinndindipwtiuied Harry Ham i | 22364 | 300. 00 
Dec. 30,1952 | Northfield Mills, Inc eed Gales Goldfine............| 79258 250. 00 
ae —< © sid cmgensnctcacéce) MNONEEENDG 21 tbck 79259 250. 00 
Do_...---| Strathmore Woolen Ci “ae oe do. Fl 250. 00 
is owe - Oo ane alten Shh kabel Gwen Goldfine._..__-----| 79280 250. 00 
MRE CS eae piesdeeaknenen ynthia Saboroff _ ee 46.70 
TN nde Pee Nl. cia sicksteietienarwengeltlaaakodetracsbaamicn NUE hvac hattceaarinetasseangiean coli. «. Ge 46. 70 
Do da donicacdimenn ww vgldd ante cbwemalaloe wit. 79283 46. 70 
May 27,1958 | Little Building Trust Co., Be ea Schultz W oodworking Co 5766 | 3,113.00 
Do. EE poet asiahtens woeedgecaénuscseccl SD Ete) REOEEbas on 5770 1, 500. 00 
Do a ee eee UU, ee -| 5769 5, 000. 00 
Do i itinstn tdcinniateriimmnetl A Gniatastl ahd ...| Bernard Goldfine.......-- 5768 | 40, 000. 00 
Do. SAORI. Loos Saebeeea Behe ael iisinen David Sands. ocavkl . Se 2, 000. 00 
| \- eras 
| Total outstanding checks as recorded from |..................-....-....|-.--.-.- | 55, 0: 53. 10 
our daily check register. | | 
| 
Certified checks paid since May 9, 1958 
| 
Check No. Amount Date paid Check No. ag au nel Amount | Date paid 
| die aie cee tack ee 
SL 2... i Gebacs.. $33, 882. 69 | June 23, 1958 by $63. 60 May 23, 1958 
Pe niniiuinedttaahoban 14, 464.17 | May 23, 1958 63. 60 Do. 
Ek 8, 058. 12 Do. 63. 60 Do. 
cb bcubact aebinuh 62. 85 Do, 63. 60 Do. 
| TSE TE 62. 85 Do, 63. 60 Do. 
Tie ccccosedtlnes 62. 85 | Do. 63. 60 | Do, 
Fe dinwcestietdini 62. 85 | Do. 63. 60 Do. 
PEt nndchensabeow 62. 85 | Do. ! ance a 45,407.61 | June 27, 1958 
Pee S0l... ccticbie, | 62 85 | Do. Me, io cae 80, 385 35 Do. 
Pe ienncnndeslbbadul 62 85 Do. ak | 26, 000 00 Do, 
PB bdnnindob banned 62. 85 | Do. PLES 4b te } 233. 28 Do. 
_ SE 62 85 Do. St 5 etapa ad andi es , 343. 20 Do. 
AD a te alditintinstin 62. 85 Do. ake tne eles 95,597.29 | June 3,1958 
Pee btsacgebdbbesae 62. 85 Do, }} 208100... 22-26 | 30,000.00 | May 29, 1958 
Pe iinncathaindnin 63. 60 Do. 


i 


Mr. Lisuman. Also included in the material received in response 
to subpena are two treasurer checks of the Pilgrim Trust Co., one 
dated April 4, 1958, No. 177699, paid to the order of Bernard Gold- 
fine, $50, 1000, and bear ing the endorsement “Pay to the order of Mein- | 
hard & Co., Inc., Bernard Goldfine.” The second treasurer’s check 
received in "response to the subpena is dated November 4, 1955, No. 
161274, payable to the order of Boston Port Development Co., in the 
amount of $5,000, and endorsed, on the back, “Pay to the order of 
Pilgrim Trust Co.” 

The Cuarrman. Let them be received. 
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(The documents referred to follow :) 
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Mr. Lisuman. In connection with the relevancy and pertinency of 
questions and the objections, I would like to make a statement and 
then ask a question. 

The CHarrMAN. Yes. You may proceed. 

Mr. Lisuman. Before concluding examining Mr. Goldfine and his 
numerous refusals to answer questions on the grounds that the ques- 
tions involve inquiry into the internal affairs of a corporation, we 
should remember the following: 

At the hearings on July 11, 1958, and thereafter, Mr. Goldfine was 
questioned concerning matters disclosed in a report dated March 22, 
1956, filed with the Securities and Exchange Commission on March 
28, 1956, by Boston Port Development Co., a controlled subsidiary of 
the East Boston Co., which is a company registered with the Securi- 
ties and Exchange Commission. 

This auditor’s report, although dated March 22, 1956, is as of De- 
cember 31, 1954. This report on file at the Securities and Exchange 
Commission reveals cash withdrawals from Boston Port Development 
in extremely substantial amounts for which notes were given by Mr. 
Goldfine and others. 

Mr. Goldfine owns the majority or approximately 79 percent of 
the outstanding publicly held shares of stock of the Boston Port 
Development Co. He also owns and controls about 85 percent of the 
stock of the East Boston Co., which, in turn, owns 51 percent of the 
stock of the Boston Port Development Co. 

Thus, we have the situation where Mr. Goldfine, as the dominant 
stockholder in the Boston Port Development Co., has caused sub- 
stantial sums to be withdrawn from the Boston Port Development 
Co. in the form of notes over a period of years; that for a period of 
8 years no financial reports were filed with the Securities and Ex- 
change Commission by the East Boston Co. and its subsidiary, which 
would have revealed this situation to other stockholders or the public; 
that these notes, representing cash, which were withdrawn from 
the Boston Port Development Co. by Mr. Goldfine, in some instances 
require a payment of interest thereon and in some instances do not 
require interest payment. 

According to the Boston Port Development Co.’s own audit report, 
now in the record, these notes have been carried on the books as assets 
against which a reserve for the full amount was recorded in the form 
of bad debts. 

The testimony at the hearing in Boston on June 6, 1958, shows that 
no attempt has ever been made to collect either the principal or the 
interest on these notes. The Boston Port Development Co. report 
on file with the SEC also shows numerous other unusual financial 
transactions; for example, notes from Winthrop Scudder and others 
are carried on the books as notes and loans receivable, and yet, with- 
out any effort having been made to collect on these notes, the company 
has set up a reserve of bad debts totaling over $305,000 as of 
December 31, 1954. 

The audit report in the record discloses that on a $500,000 mort- 
gage by the Little Building Trust, Inc., a Goldfine company, to Bos- 
ton Port Development Co., interest in the amount of about $68,000 
was payable. Yet this interest was written off on the books of the 
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Boston Port Development Co., and, as a result, for no consideration, 
the Little Building Trust, Inc., received $68,000. 

It also appears from the audit report in the files of the SEC, and 
in this record, that numerous checks were issued by the Boston Port 
Development Co. and charged to expenses for which no vouchers were 
available in the files: $54,000 of these checks were made to persons 
and companies; $25,000 of these checks were made to cash. 

It further appears in the testimony in this case that no stockholders 
meeting of the East Boston Co. or of the Boston Port Development 
Co. had been held since 1948, and that no annual reports had been 
made to the stockholders. 

This subcommittee is charged by the Congress to inquire into the 
adequacy of protection afforded to investors by the various securities 
agents. Under the existing laws, it may well be that the Securities 
and Exchange Commission does not have the necessary authority to 
inquire into the internal management affairs of the East Boston Co, 
and its controlled subsidiary, Boston Port Development Co. It may 
be that the SEC, under existing law, is not responsible for policing 
the correctness of reports filed with it. 

That. does not mean, however, that this subcommittee has no author- 
ity to inquire into this situation in order to ascertain existing evils 
and whether or not remedial legislation is necessary in the public 
interest. 

The record discloses a situation where, by means of dummy officers 
and directors, a dominant stockholder in the East Boston Co. and 
the Boston Port Development Co. has been milking these companies 
of their assets over a period of years, and that he has been able to 
conceal his operations from the stockholders and even, indeed, from 
the Securities and Exchange Commission over a period of more than 
8 years by refusal to file the annual financial reports required by law 
of a registered company. 

It is certainly relevant for this subcommittee under these circum- 
stances to inquire thoroughly into the manner in which the Fast 
Boston Co. and its controlled subsidiary, Boston Port Development 
Co., were manipulated by the dominant stockholder in total disregard 
of law and of the rights of other stockholders. 

In order to ascertain what legislation should be recommended to 
the Congress for the protection of investors who are trapped in situa- 
tions such as this, it is highly relevant for this subcommittee to require 
and obtain complete information as to this remarkable exploitation 
of the assets of the East Boston Co. and the Boston Port Develop- 
ment Co. 

Now, with that statement which summarizes what is in this record, 
I would like to ask this witness if he would again reconsider his 
refusal to answer the questions which were asked of him on July 11 
concerning the matters pertaining to the facts shown in the audit 
report of the Boston Port Development Co. 

I submit that it is no answer to say that this committee has no 
right to inquire into the internal workings of a corporation. 

Mr. Sears. Is there a question now ? 

Mr. Lisuman. I asked the witness if he would reconsider his refusal 
to answer the questions which were asked of him on July 11 and 
subsequently with reference to the matters which I have just called 
to his aftention. 
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(The witness confers with his counsel.) 
Mr. Gotprine. No, sir, Mr. Lishman. yt 
Mr. Lisuman. I have no further questions at this time, Mr, Chair- 


man. 

Mr. Sears. Mr. Chairman, I would like to state that the paper 
that has just been read by Mr. Lishman indicates that this committee 
has all the information it desires that would enable them to make any 
legislation, and that is the best argument I heard yet of why those 
questions are irrelevant. 

The CuHarrMan. I think that is unnecessary. 

Mr. Sears. Before you close, Mr. Chairman, Mr. Moss requested 
Horace Goldfine to bring certain information here, figures about 
certain materials at one or more of their plants. 

Mr. Horace Goldfine is here with that information and would like 
to be heard if Mr. Moss would like to examine him. 

The Cuatrman. We did not do that. I said we were going to 
adjourn this meeting at 2:30. 

Mr. Sears. I did not want Mr. Goldfine to stand in position of not 
coming forth with the information. 

The CHarrmMan. All right now. 

Mr. Moss. The request I made—and I made it with extreme care— 
was that the material be supplied for the record at the point where 
it was under discussion. 

If he has the material, it should now be supplied to the staff of the 
committee, and can be incorporated in the record at the appropriate 

oint. 

; Mr. Sears. My recollection is, Mr. Moss, that you said you could 
not proceed further with your questioning without that material. 

Mr. Moss. I think my objection went to any testimony as to total 
yardage unless there was supporting material in the files of the 
committee. 

The CuamrmMan. You may leave the information with the committee. 

Mr. Bennerr. Mr. Chairman, may I inquire of our counsel, and 
the chairman, too, as to whether Mr. Goldfine has now responded to 
all of the subpenas which the committee has outstanding requiring the 
furnishing of information by him or any of the companies that he 
controls ? 

The Cuarrman. There is certain additional information which the 
committee is attempting to obtain, and that matter will be taken up 
further immediately following the adjournment. 

Mr. Wotverton. Mr. Chairman, I would ask the indulgence of the 
chairman for 2 minutes in order that I may make some comment on 
what has been said by our general counsel, Mr. Lishman. 

I wish to be distinctly understood—and I thought that I had made 
that very plain this morning—that there was no intention upon my 
— to attack, to question, to infer, or even suggest that he or his staff 

ad been actuated in any sense whatsoever in this investigation since 
their employment by reason of any political considerations. 

I believe Mr. Lishman and every member of his staff to be men of 
character above reproach. I have confidence in their integrity and 
in their honesty. Of course, in each case this morning my remarks 
were addressed merely to the fact that our jurisdiction under this 
resolution covers 25 years, during which time there have been numer- 
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ous personnel serving on these several regulatory commissions under 
several different political administrations, and to the fact that durin 
our hearings since January practically the entire time of this commit- 
tee has been taken up in its attention to two matters: (1) Channel 10 
relating to the Mack case, and the present inquiry concerning Sherman 
Adams’ influence or activity in behalf of Mr. Goldfine or his com- 

anies. ‘This led me to ask whether it was the intention to make any 
investigation or examination in the question of whether influence had 
been used, exerted, or attempted in previous administrations upon 
regulatory commissions or whether it was to be confined to these last 
5 years under the present administration, and I still repeat I am 
strongly of the opinion that our jurisdiction is such that it should 
cover the entire period and not merely these last few years. That is 
what I am interested in. 

I have no doubt whatsoever that, if our general counsel and his 
staff are so directed, they will make the investigation. 

Now some inference has been suggested that they have already done 
so. If they have, then I am unaware of it. It may be that I have 
not been made aware of all the investigations that have been made by 
our staff. In fact, as I have heard some questions asked, I am in- 
clined to believe that some members of the committee have informa- 
tion that I do not have as a result of the investigation. 

I am only asking that the chairman and our staff consider this 
question in order that we may have a definite answer whether in- 
fluence has existed in other administrations as it has been shown or 
alleged to have for this particular administration. 

I have no political ax to grind. I have thrown no handicap in 
the way of this investigation in any way, shape, or form. 

I confess it is not pleasant to hear things said about our own party, 
but my feeling is this: right or wrong, there should be no distinctions 
drawn between political parties in the performance of our duty in 
this committee, and I have confidence in the chairman and in the com- 
mittee that they will see that that is done. 

The Cuarrman. I think that would be a good note to end on. 

I do want to say, though, in view of what the gentleman has said, 
there are many other things in this record besides the channel 10 
case in Miami, Fla., and the question involving the Boston problem 
before the Federal regulatory agencies—ex parte proceedings and 
many, many television cases throughout the whole country are part 
of the record. In addition, we have gone back and brought before 
this committee former Commissioners, one former Commissioner that 
served way back in the forties. So I think the record is very replete 
on that. 

Mr. Goldfine, you have been here for a number of days, and I 
would imagine that you are just as anxious to get away as a witness 
could possibly be under the circumstances. I regret that it has not 
all been pleasant. We were simply trying in as impartial a way 
as we possibly could to obtain information pertinent to this 
investigation. 

I regret very much that some situations have developed that have 
brought about, apparently, an impasse in efforts to obtain informa- 
tion which the committee feels is pertinent and relevant. That is 
a matter that will have to be pursued further. 
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You may be excused until and unless further notice filed by the 
committee. 

The committee is adjourned subject to the call of the Chair. 

Mr. Gotprine. Thank you very much, Mr. Chairman. 

Whereupon, at 2:45 p.m., the committee was adjourned subject 
to the call of the Chair.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, SEPTEMBER 16, 1958 


House oF REPRESENTATIVES, 
SpectAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT OF THE 
CoMMITTEE ON INTERSTATE AND ForREIGN COMMERCE, 


Washington, D.C. 


The special subcommittee met, pursuant to recess, at 10:40 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Mack, Flynt, Moulder, 
and O’Hara. 

Also present: Robert W. Lishman, chief counsel to the subcom- 
mittee; Julius Eanet, subcommittee attorney ; and Herman Clay Beas- 
ley, clerk. 

The Cuatrman. The committee will come to order. 

This morning the Special Subcommittee on Legislative Oversight 
is meeting subject to the call of the Chair 2 weeks ago after an agree- 
ment and understanding by the committee to resume hearings with 
the Securities and Exchange Commission where we left off on June 24. 

Following the testimony at that time we received a letter from Mr. 
Edward N. Gadsby, Chairman of the Commission, in which we re- 
quested that the record in the East Boston and related Boston matters 
not be closed until the Commission had had an opportunity to conclude 
its presentation. 

The committee felt it was a reasonable request. The letter from 
the Chairman of the Commission with reference to the request will be 
included in the record at this point with my reply. 

(The document follows :) 


SECURITIES AND EXCHANGE COMMISSION, 


Washington, D.C., July 30, 1958. 
Hon. OREN Harris, 


Chairman, Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 


Dear Mr. Harris: You will recall that the testimony of the Securities and Ex- 
change Commission at the hearing before your subcommittee on June 24 last 
was incomplete and that the introduction of further testimony was left for 
some future date. You will also recall that some additional testimony has since 
been introduced before your subcommittee which might be considered to reflect 
upon the conduct of the Securities and Exchange Commission in certain respects. 

The Commission is extremely anxious that the record in the East Boston and 
Boston Post matters not be closed before this Commission has had an oppor- 
tunity to complete its testimony and to meet the allegations subsequently made. 
I sincerely trust that this opportunity will be afforded to us at such time as is 
convenient and before the record is closed. 

Respectfully yours, 
EpWARD N. GapDsBy, Chairman. 


32090—59—pt. 12——_9 4607 
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AvuaustT 4, 1958. 
Hon. Epwarp N. GApDsBy, 
Chairman, Securities and Exchange Commission, 
Washington, D.C. 


Dear Mr. Gapssy: This will acknowledge your letter of July 30, with refer- 
erence to the testimony of the Commission before the subcommittee and your 
request to complete your presentation before the matter is closed. 

I regret you did not get to complete your testimony when you were before the 
committee and as you perhaps know we have announced that as soon as the 
Schedule of the committee permits, it is our intention to give opportunity of 
the Commission to complete its presentation. 

I hope this can be arranged before the adjournment of Congress or soon 
thereafter. 

Sincerely yours, 
OREN Harris, 
Member of Congress. 


The Cuarrman. Also include in the record at this point a letter 
which I directed to the Chairman of the Commission under date of 
August 22 with reference to the completion of the testimony of the 
Commission concerning the East Boston Co. and related Boston 
matter. 

Now, following the presentation of this, the matter in connection 
with what was referred to as the Crowell-Collier Publishing Co. will 
be gone into, And then following that another matter, which has 
been under consideration for some time referred to as the Penn-Texas 
Co., will be considered. 

This information in the letter will be included in the record at this 
point. 

(The documents follow :) 

AuGusT 22, 1958. 
Mr. Epwarp N. Gapssy, 
Chairman, Securities and Exchange Commission, Washington, D.C. 


Dear Mr. Gapssy: Commencing September 16, 1958, the subcommittee will 
hold public hearings for a period of approximately 2 weeks. At that time, 
among other things, certain SEC matters will be covered. Pursuant to your 
request, the Commission will have an opportunity of completing its testimony 
concerning the East Boston Co. and related Boston matters. 

Following this, the Crowell-Collier Publishing Co. case will be presented. 

Because of limitations of time, it will not be possible to go into the Penn-Tewvas 
Co. case fully at this time. However, will you kindly arrange to have prepared 
and submitted to the subcommittee, a statement summarizing the SEC problems 
involved in the Penn-Texas matter and actions taken by the Commission. We 
should also like to have a statement from the Commission concerning the 
problems involved by the refusals of Swiss banking concerns to furnish informa- 
tion pertaining to the beneficial ownership of securities purchased or held by 
their customers. It is recognized that the last-mentioned topic may involve 
certain matters in which the Department of State is interested. The sub- 
committee desires to obtain from the Commission at this time, information 
concerning the problem and any recommendation which the Commission may 
desire to advance concerning additional legislation which is necessary or 
desirable. 

Your cooperation in the foregoing will be greatly appreciated. 

Sincerely yours, 


OREN Harris, 
Member of Congress, Chairman. 
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SECURITIES AND EXCHANGE COMMISSION, 
Washington, D.C., September 4, 1958. 
Hon. OREN Harris, 
Chairman, Subcommittee on Legislative Oversight, 
House of Representatives, Washington, D.C. 


Deak Mr. Harris: I am obliged to you for your letter of August 22, which 
was called to my attention when I returned to the office from vacation. We 
shall, of course, be prepared along the lines you suggest. 

Your instructions are clear with reference to the East Boston, Penn-Texas, 
and foreign-devices situations. However, we are not clear as to what you wish 
us to do with reference to the Crowell-Collier matter. We are proceeding on 
the assumption that you wish us to outline the case to you and have our staff 
prepared to answer such questions as you or your counsel may wish to propound. 
If my understanding is not correct, may I ask you to let us know along what 
lines you wish us to proceed. 

Respectfully yours, 
Epwarp N. Gapssy, Chairman. 


SepTeMBeER 5, 1958. 
Hon. Epwarp N. Gapssy, 
Chairman, Securities and Eachange Commission, 
Washington. 

Deak Mr. Gapssy: The clarification concerning the Crowell-Collier matter 
desired in your September 4, 1958, letter to Chairman Harris, has, I hope, been 
accomplished by the discussion we had on September 4 with Mr. McCauley. 

Sincerely yours, 
Rogwert W. LISHMAN, Chief Counsel. 

The Cuarrman. May I say, Mr. Chairman, you are fully cognizant 
of the reasons why your presentation was interrupted on June 24. 

Mr. Gapssy. I am fully aware of it, sir. 

The Cuarrman. I might say in behalf of the committee we regret 
that there has been such a long delay for you to have an opportunity 
to complete your presentation on behalf of the Commission and with 
the members of the Commission. But unfortunately you got into 
your vacation time during the month of August. And we got in- 
volved with necessary legislation which had to be given attention 
prior to the adjournment of Congress. 

And this is the first opportunity that the committee has had to come 
back together. As I have just indicated, we scheduled these hearings 
entirely to give you an opportunity first to complete your presenta- 
tion which you had started at that time. 

Now, you as Chairman of the Commission have with you other 
Commissioners and members of the staff which I think it would be 
appropriate for you to indicate for the record at this point. 

Mr. Gapssy. Mr. Chairman and members of the committee, in 
accordance with the request of the subcommittee, in addition to my- 
self, Commissioners Orrick and James C. Sargent, are here. 

And also Mr. Woodside, the Director of our Division of Corporate 
Finance; Mr. Meeker, our General Counsel; and Mr. McCauley, our 
Associate General Counsel. 

We also have some other members of the staff with us whom we 
= might be called upon to fill in such details as the committee 
wishes, 
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TESTIMONY OF EDWARD N. GADSBY, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION ; ACCOMPANIED BY ANDREW D. ORRICK, 
COMMISSIONER ; JAMES C. SARGENT, COMMISSIONER; THOMAS G. 
MEEKER, GENERAL COUNSEL; DANIEL J. McCAULEY, JR., ASSO- 
CIATE GENERAL COUNSEL; BYRON D. WOODSIDE, DIRECTOR, 
DIVISION OF CORPORATE FINANCE; PHILIP A. LOOMIS, DIREC- 
TOR, DIVISION OF TRADING AND EXCHANGES 


Mr. Gapspy. In the letter of the chairman of this subcommittee to 
Securities and Exchange Commission of August 22, there were four 
general topics which it was indicated that there was some interest on 
your part in pursuing. The first of these topics was the Hast Boston 
case and related matters, in connection with which I understand that 
you wish us to complete our presentation. 

We are grateful to you for this opportunity. 

I further understand that you wish to have a description of our 
activities in connection with the Penn-7'exas and Crowell-Collier mat- 
ters and a summary of the situation with reference to the use of the 
financial institutions of foreign countries in domestic corporation sit- 
uations. Memoranda on the Penn-Texas situation and the use of for- 
eign devices have been filed with the subcommittee for such use as you 
may wish to make of them. I shall discuss the Crowell-Collier mat- 
ter later on in this statement. 

In the Hast Boston matter, there is only one development since my 
previous testimony before you which in our opinion bears any especial 
significance. In the Congressional Record of the 2d session of the 
85th Congress, recording the proceedings of August 14, 1958, the 
chairman of your subcommittee inserted in an extension of his re- 
marks to the House, reported at. page A-7307, a summary outline of 
the actions of the Securities and Exchange Commission regarding the 
East Boston Co, and Mr. Bernard Goldfine. 

Since there had been some public pronouncements prior to that 
time, some of which had found their way into this record and which 
had indicated some possible misunderstanding along this line, it was 
indeed gratifying to see this constructive step taken. We are satis- 
fied that the summary so presented represents a fairminded approach 
to our problems. 

Accordingly, I should like to ask the subcommittee to incorporate 
into this record the extension of remarks by the Honorable Oren 
Harris contained in the Congressional Record of August 14, 1958. 

(The document follows :) 


Wuy BrrNaArD GOLDFINE SHOULD Be CiTep For CONTEMPT 


Extension of remarks of Hon. Oren Harris of Arkansas, in the House of 
Representatives, Wednesday, August 13, 1958 


Mr. Harris. Mr. Speaker, under unanimous consent to extend my remarks, I 
wish to insert in the appendix of the Record for the information of the Members 
of the House the following statement of certain matters which should be con- 
sidered in connection with the recommendation of contempt proceedings against 
Bernard Goldfine unanimously made by both the Special Subcommittee on 
Legislative Oversight and the Committee on Interstate and Foreign Commerce: 
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Why BERNARD GOLDFINE SHOULD Be CITED For ConTEMPT 


(Statement of Hon. Oren Harris, chairman, Special Subcommittee on Legisla- 
tive Oversight of House Interstate and Foreign Commerce Committee) 


There are several matters which deserve most careful consideration in con- 
nection with the Goldfine proceedings. The jurisdiction of the subcommittee; 
the subject of the inquiry; the manner in which the Securities and Exchange 
Commission is involved; and the pertinency of the questions to the inquiry 
which Mr. Goldfine refused to answer are topics which require explanation if 
we are to have a clear understanding of the significance of the challenge made 
to the right of the subcommittee to ask the questions cited in the report sub- 
mitted to the House today. 

The Special Subcommittee on Legislative Oversight of the House Committee on 
Interstate and Foreign Commerce was granted authority pursuant to House 
Resolutions 99 and 191, 85th Congress, to review, study, and examine the execu- 
tion of the laws by the administrative and independent agencies of the Govern- 
ment, within the jurisdiction of the committee. 

Resolution 99 expressly authorized the committee or any subcommittee there- 
of to make investigations and studies including, among Others, the following 
matters: 

“(4) Adequacy of the protection to investors afforded by the disclosure and 
regulatory provisions of the various securities acts: 


* * * * * * * 


“(13) The administration and enforcement by departments and agencies of 
the Government of provisions of law relating to subjects which are within the 
jurisdiction of such committee: Provided, That the committee shall not under- 
take any investigation of any subject which is being investigated by any other 
standing committee of the House.” 

Resolution 99 also provides that for the purpose of such investigations and 
studies, the committee, or any subcommittee thereof, may hold hearings and 
require by subpena or otherwise, the attendance and testimony of witnesses. 

The purposes of the subcommittee and the scope of its jurisdiction has been 
stated in several places. By press release of Thursday, April 18, 1957, the 
then chairman of the subcommittee stated its purposes, the agencies to be ex- 
amined by it and the subjects to be considered. On Monday, June 16, 1958, the 
present chairman of the full committee and of the subcommittee restated some 
of such purposes as follows (transcript 1553) : 

“The House of Representatives has charged this subcommittee with the 
responsibility of investigating the manner in which certain independent com- 
missions or agencies are administering the law. We are directed to inquire 
if these administrative agencies are functioning within the scope of the statutes 
which established the independence of such agencies or commissions, if any of 
these agencies have improperly enlarged upon the scope of their statutory 
authority, whether or not any of the existing statutes require amendments 
in order to enable the administrative commissions properly to perform their 
licensing, regulatory, and adjudicatory duties, if there are ambiguities in exist- 
ing statutes which require correction in the public interest, and whether or not 
commission decisions are impartial and free from extrarecord representations 
or pressure. 

“These are fundamental questions concerning which this committee is bound 
to investigate and make appropriate recommendations to the Congress. This 
isour duty. This is our objective.” 

It must be remembered that except for the few constitutionally established 
departments of Government, the administrative and executive agencies exist only 
by the will of the Congress. There is no question but that Congress has the 
power to investigate these agencies to ascertain how they are functioning and 
to enact legislation expanding, contracting, or modifying powers granted to 
them by statute. There is also no question but that Congress may exercise such 
constitutional legislative authority through the medium of committees and 
subcommittees duly established by it. 

The SEC is an administrative agency within the direct control of Congress 
and is subject to the investigatory powers of the committee and of the subcom- 
mittee. As I shall point out later, the questions which Mr. Goldfine refused 
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to answer are concerned, exclusively, with the manner of functioning of the 
Securities and Exchange Commission; with the adequacy of the existing Secu- 
rities Acts and with the eliciting of data useful and necessary to assist the 
subcommittee in devising legislative proposals which it determines to be appro- 
priate in the public interest. 

On Monday, June 24, 1958, hearings were held at which Mr. Edward N, 
Gadsby, Chairman of the Securities and Exchange Commission, its General 
Counsel, its Director of the Division of Corporation Finance, and others, appeared 
and testified as witnesses. Before questioning of these witnesses the. subcom- 
mittee’s chief counsel said (transcript 2001) : 

“The hearing today concerns a series of episodes involving the Securities and 
Exchange Commission, the East Boston Co., and its controlled subsidiary, the 
Boston Port Development Co. It will be developed that, irrespective of any 
other issue in this case, there is a need for corrective legislation and for improve- 
ment in the administration of the Securities and Exchange statutes.” 

Counsel also stated : 

“It is expected that in due course in connection with other cases more exten- 
sive hearings into Securities and Exchange matters will further develop the 
inadequacies of the present statute and allow us to evaluate and appraise 
whether these statutes are being administered in accordance with the intent 
of Congress.” 

Mr. Goldfine is the majority and dominant stockholder of the East Boston 
Co. which is registered with the Securities and Exchange Commission. He 
is also the dominant stockholder of its controlled subsidiary, the Boston Port 
Development Co. As shown in the committee report, page 11, he owns or 
controls more than 70 percent of the Hast Boston stock and 79 percent of the 
publicly held shares of the controlled subsidiary. In turn, East Boston owns 
51 percent of the stock of its subsidiary, the Boston Port Development Co. 

Companies registered with the SEC are required, under section 13 of the 
Securities and Exchange Act of 1934, to file with the Commission annual finan- 
cial reports. From 1948 to 1956, East Boston Co. and its controlled subsidiary 
failed to file such reports. During this period, also, East Boston Co. and its 
subsidiary, the Boston Port Development Co., held no stockholders’ meetings 
and rendered no reports to stockholders. 

In April 1954, the SEC undertook legal proceedings to compel East Boston 
to file the necessary reports. The motion for summary judgment on this injunc- 
tive action brought in the Federal district court, at Boston, Mass., was heard 
on June 20, 1955. On July 15, 1955, the district judge ordered that such reports 
be filed by August 1, 1955. The order entered on July 14, 1955, changed the 
required filing date from August to November 1, 1955. 

After the failure of the companies to file the reports as required by the judg- 
ment, the SEC, on November 4, 1955, filed a civil contempt petition against 
East Boston Co., Alwyne F. Jealous, H. Maxwell Goldfine, Roland M. Packard, 
and Bernard Goldfine. 

On November 8, 1955, the Federal judge who had granted the motion for 
summary judgment in July 1955, disqualified himself. The case was then 
transferred to Judge Wyzanski. 

On November 18, 1955, Judge Wyzanski entered an order granting the SEC’s 
petition for contempt and imposed a suspended fine of $20,000 against Kast 
Boston Co. The contempt petition was dismissed as to the individual defendants. 
On December 16, 1955, the SEC received 10-K’s from East Boston Co. On 
January 10, 1956, Mr. William H. Timbers, General Counsel of the Securities 
and Exchange Commission, advised the Federal court, the East Boston Co., and 
its officers and directors, that the 10-K’s as filed were materially deficient. 

On February 6, 1956, the SEC moved in court for an order that the East 
Boston Co. pay the $20,000 suspended fine. In so doing, the SEC submitted the 
affidavit of its chief accountant, alleging the failure of East Boston to file 
proper reports. Among other things, it was stated in the affidavit that the 
financial statements accompanying the reports were not certified to by an inde- 
pendent accountant, as required by section 13(a)(2) of the act. It was also 
pointed out that the accounts receivable had not been classified to show transac- 
tions with directors in principal stockholders. 

On April 2, 1956, the SEC filed an application in the Federal court for an 
order to show cause why the defendant, East Boston, should not be punished 
for criminal contempt alleging, in part: (1) Defendant willfully failed and 
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refused to file on or before November 1, 1955, the required reports; (2) defend- 
and willfully disobeyed the order by filing reports which were improper in 
numerous respects, including the following: 

(a) None of the financial statements included as part of the reports filed 
by the defendant were certified to by an independent public accountant ; 

(b) The profit and loss statements of Boston Port Development Co. included 
as part of said reports were false and misleading in that they understated said 
company’s net loss of each of its calendar years ; 

(c) The balance sheets of Boston Port Develepoment included were false and 
misleading. 

Furthermore, it was alleged that uncollectible notes barred by the statute of 
limitations were included as current assets ; interest on non-interest-bearing notes 
and uncollectible interest were included as accounts receivable in current assets ; 
a defaulted mortgage receivable in the sum of $500,000 was included as a current 
asset with no notation as to collectibility ; unpaid real estate taxes were under- 
stated by more than $18,000, and balance sheets and profit-and-loss statements 
of the East Boston Co. failed to give effect to losses sustained by its subsidiary, 
Boston Port Development Co. 

On April 5, 1956, on stipulation of counsel for the SEC and East Boston, the 
court entered an order dismissing the contempt proceedings without prejudice 
and ordered the defendant, East Boston, to pay $3,000 in civil contempt to the 
Securities and Exchange Commission in reimbursement of SEC’s expenses in- 
curred by it in the proceeding against East Boston. The court also ordered 
that, within 90 days—from April 5, 1956—correeted profit-and-loss statements 
and corrected balance sheets for the years 1948-55 should be filed by East 
Boston, and for the years 1947-54 by Boston Port Development Co. 

On November 7, 1956, the SEC filed another petition in the Federal court for 
an order directing East Boston to show cause why it should not be adjudged in 
civil contempt and for an order appointing a receiver. 

On November 26, 1956, the SEC requested withdrawal of its petition for civil 
contempt and for appointment of a receiver on the ground that since November 
7, 1956; namely, on November 15, 1956, the East Boston Co. had filed with the 
Securities and Exchange Commission its annual report on form 10-K for its 
fiscal year ended March 31, 1956. 

On November 27, 1956, the court permitted the SEC’s petition to be withdrawn 
without prejudice. 

On March 23, 1956, Mr. Benjamin Brown, CPA for the East Boston Co., filed 
with the SEC an adjusted financial report as at December 31, 1954, for the Bos- 
ton Port Development Co. 

Each of the 22 questions which Mr. Goldfine refused to answer are based upon 
statements contained in this adjusted report on file with the SEC. The report 
is part of the record in the hearings before the subcommittee. Schedule B of 
such report is also incorporated in the committee report herein at page 16. 

At page 10 and following, of the committee report herein, it is pointed out that 
the subcommittee is in possession of data showing derelictions by Mr. Goldfine 
as major stockholder in the East Boston Co. and its controlled subsidiary, Boston 
Port Development Co., which have not been reached by the SEC or have not 
been adequately dealt with by the Commission. Data showing such derelic- 
tions are contained in the Brown CPA report on file with the SEC. 

In essence, the subject matter of the inquiry deals not only with the failure 
of the companies to file required annual financial reports.for many years and 
the failure of the SEC to require such filing, but also with the fact that when 
these reports were filed they disclosed numerous financial irregularities con- 
cerning which the Commission has no effective action. Whether this nonaction 
is because of inadequacies of the law or other reasons is a matter which requires 
most careful study. The questions directed to the witness and which he refused 
to answer were designed to obtain complete underlying information as to these 
pertinent matters. 

As stated in Watkins v. United States (354 U.S. 178) at pages 206, 207: 

“The Congress has practically abandoned its original practice of utilizing the 
coercive sanction of contempt proceedings at the bar of the House. The sanc- 
tion there imposed is imprisonment by the House until the recalcitrant witness 
agrees to testify or disclose the matters sought, provided that the incarceration 
does not extend beyond adjournment. The Congress has instead invoked the 
aid of the Federal judicial system in protecting itself against contumacious 
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conduct. It has become customary to refer these matters to the U.S. attorneys 
for prosecution under criminal law. 

“The appropriate statute is found in title 2, United States Code, section 192, 
It provides: ‘Every person who having been summoned as a witness by the 
authority of either House of Congress to give testimony or to produce papers 
upon any matter under inquiry before either House, or any joint committee 
established by a joint or concurrent resolution of the two Houses of Congress, 
or any committee of either House of Congress, willfully makes default, or who, 
having appeared, refuses to answer any question pertinent to the question 
under inquiry, shall be deemed guilty of a misdemeanor, punishable by a fine 
of not more than $1,000 nor less than $100 and imprisonment in a common jail 
for not less than 1 month nor more than 12 months.’ ” 

Parenthetically, it should be noted that the Watkins case is not strictly 
applicable to the present matter because at page 200, in a footnote, the Supreme 
Court there states: 

“We are not concerned with the power of the Congress to inquire into and 
publicize corruption, maladministration, or inefficiency in agencies of the 
Government.” 

However, if the sanction of contempt is to be successful, it must be established 
that the witness has refused to answer a question pertinent to the question 
under inquiry and that the pertinency of the question to the inquiry has been 
brought home to the witness. 

Before the 22 questions were propounded to Mr. Goldfine, and after they were 
propounded, the pertinency of these questions to the inquiry was fully explained 
to him. This appears in the committee report herein at pages 9-13 and again 
at pages 28-30. The witness was told clearly that the questions asked related to 
subjects under inquiry and study by the subcommittee relating to the Securities 
Act, the rules and regulations issued by the SEC, the administrative enforcement 
of the law and regulations by the Commission, and the necessity or desirability 
of remedial legislation for the protection of the public generally, and of minority 
stockholders. Also, Mr. Goldfine was given the opportunity in executive session 
of the subcommittee, at which his counsel was present, to reconsider his refusals 
toanswer. This he declined. 

All the questions asked Mr. Goldfine were directly related to a specified legis- 
lative purpose, and this legislative purpose was twice explained at length to 
the witness. 

Under all the circumstances, I believe that there is no justification for the 
failure and refusal of Mr. Goldfine to answer the questions when directed to 
do so. If witnesses before committees can successfully refuse to answer ques- 
tions pertaining to ascertaining the adequacy of existing laws and of their 
administration by regulatory commissions, the ability of Congress to enact 
sound laws based upon complete knowledge of pertinent facts would be most 
seriously impaired. 


Mr. Gapssy. I think it is important to supplement this extension 
of remarks by noting one or two places in his summary where the 
chairman apparently did not fully appreciate what we believe to be 
the critical importance of certain additional facts appearing in the 
record. 

(1) On March 26, 1956, the court of its own motion and over the 
objections of the SEC, vacated the order imposing a $20,000 fine on 
East Boston Co. as having been erroneously imposed, and gave the 
Commission until the next morning to file criminal contempt pro- 
ceedings, in connection with which the court indicated that it would 
take testimony as to any penalty to be imposed. 

The Commission immediately attempted to appeal from this 
decision. 

(2) East Boston filed corrected reports in adequate form by June 
18, 1956, and was on a current reporting basis at that time. 

(3) The annual report of East Boston Co. for 1956 was due on 
July 29, 1956, and the petition of November 7, 1956, was to compel 
the company to file this report, then overdue, and for the appoint- 
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ment of a receiver for the limited purpose of preparing and filing 
such documents. 

The remaining problems implicit in the testimony on this situation 
as it appears in the record can be covered relatively shortly. 

Your subcommittee has expressed some interest in our existing 

ractices regarding the filing of form 10-K reports by companies 
subject to section 13 of the Securities Exchange Act, and some critical 
attention was given to our present as well as our past administrative 
arrangements and internal regulations. 

Mr. Woodside, the Director of our Division of Corporation 
Finance, has further reviewed the files as to the manner in which the 
staff handled the East Boston case prior to the filing of the complaint 
in the district court in the spring of 1954, and has gathered such in- 
formation as was available concerning the delinquencies in filings of 
that and other companies. Mr. Woodside is prepared to testify fur- 
ther in this regard to the extent that you may be interested. 

I do not believe that it is necessary to do more than remind this 
subcommittee that the Securities and Exchange Commission is vested 
with extensive authority over and responsibility for very many 
facets of the securities industry. Each of the seven intricate statutes 
under which we operate presents frequent occasions which require 
staff consultation with the Commission or necessitate Commission 
review of the business problems of issuers and others as they are 
affected by the securities laws, including in many instances the ad- 
visability of taking formal action. 

These occasions are so numerous and so often involve close time 
schedules, the observation of which may vitally affect the consum- 
mation of critical business transactions, as to require the Commission- 
ers to sit in formal session at least once every day and generally twice 
a day 5 days each week. ‘They sometimes present simple and routine 
matters, but they very often involve matters which require considera- 
tion of voluminous testimony and extended briefs and argument 
concerning factual and legal problems. 

This work, including the consideration and issuance of formal 
orders and the promulgation of rules and regulations, not only occu- 
pies virtually all the time of the Commissioners, but cannot properly 
be delegated to any staff personnel. 

For this reason, we must necessarily rely heavily upon our staff to 
handle routine administrative work. Among those aspects of our 
work which the Commission has long felt could properly be delegated 
to the staff is this very matter of receiving and processing the thou- 
sands of documents annually submitted to the Commission in com- 
pliance with the reporting requirements of our several statutes. I 
do not believe that there is any suggestion that such delegation is not 
necessary and proper. 

On the other hand, I realize that it is our duty to guard against an 
inadequate enforcement of the requirements of the laws and that in 
the last analysis we cannot delegate this responsibility. 

None of the members of the Commission is prepared to ignore or 
condone such failure on our part to enforce the law as may result in 
prolonged delinquency in the filing of reports. 

Without intending to imply any criticism of the action of the Com- 
mission in the past, I must agree that the testimony placed before 
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ou on June 24 might be considered as indicating a need for a closer 

iaison in this field between the staff and the Commission. 

We have in fact. been looking for some months toward a reexami- 
nation and modernization of our procedures in those areas where the 
sheer volume of work involved creates some problem of control. Our 
Executive Director began such a study last fall in the course of which 
we have installed a new reporting system effective June 30, 1958, 
which we are confident will improve our coordination with our field 
oflices. 

As the result of your inquiries, I have asked Mr. Woodside to make 
a study of the present situation with respect to annual reports on 
form 10-K. 

I am happy to be able to report that there appears to be no unwar- 
ranted delinquency in such filings at the present time. However, it 
seems to us that the system of controls over this situation should be 
strengthened so as to remove any danger of delays in enforcing report- 
ing requirements such as that which might be read into the early 
handling of the Hast Boston case, and the Executive Director is giving 
particular attention to the prompt development of such procedures. 

There remains only one matter, as I see it, related in any respect 
to the East Boston matter which has come before you until now and 
which calls for further comment from us. 

In the testimony of the witness, John Fox, before this subcommittee, 
certain assertions have been made reflecting upon the actions of the 
Securities and Exchange Commission in connection with the proposed 
note issue of the Boston Post in 1956. 

I had not intended to dignify this amazing testimony by serious 
comment nor to encumber the record with a detailed description of 
this situation, since I had no reason to believe that such testimony 
would assist you in your objectives. 

However, it has been indicated that any testimony may be con- 
sidered as established which is corroborated, admitted, or undenied, 
apparently regardless of its inherent improbability in other respects. 
While I find it difficult to believe that this subcommittee will so act, 
I obviously cannot permit these allegations of Mr. Fox to stand with- 
out contradiction. 

So far as I can make anything out of Mr. Fox’s bewildering testi- 
mony, he asserts that the Securities and Exchange Commission sent 
to Boston in August 1956 two hatchetmen named Levy and Barlock, 
who were instructed by some unnamed person to put the Boston Post 
out of business, and that this aim was furthered by the arbitrary 
attitude of our gas and oil engineering expert. The indelible record 
contained in the files of our Commission, shows clearly that these 
assertions bear little, if any, resemblance to the truth. Let us look 
for a moment at that record. 

In July 1956, and for some time prior thereto, the Post Publishing 
Co. of Boston, Mass., of which John Fox was the sole stockholder, 
had published the Boston Post, a morning newspaper. On July 16, 
1956, the Boston regional office called the attention of the Commission 
to an advertisement which had been published in that newspaper on 
July 14 and July 16 entitled “Notice of Intent To Offer,” which 
referred to a proposal to issue and sell to the public $4 million in 
principal amount of 3-year 5 percent notes of the Post Publishing 
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Co., to be secured by a first mortgage on gas and oil leasehold interests 
in Pennsylvania. 

The offer was announced as being made only to the residents of the 
Commonwealth of Massachusetts, with the obyious intention of quali- 
fying it for exemption as an intrastate offering under section 
3(a) (11) of the Securities Act of 1933. 

At this point it is necessary to remember the fact which Mr. Fox, 
as a lawyer, must be presumed to have known; i.e., that the antifraud 
provisions of section 17 of the 19383 act by their express terms do 
apply to any issue of securities exempt under section 3 if the facilities 
of interstate commerce or of the mails are employed in their sale or 
distribution. It would be quite impossible as a practical matter to 
sell $4 million of notes in $10 units without involving the mails or 
some facilities of interstate commerce. 

Although the statute does not require one who relies upon the 
exemptive provisions contained in section 3(a) of the Securities Act 
to file any material with the Commission or to give advance notice 
or to seek the Commission’s advice or assistance, the Commission as 
a matter of longstanding policy always makes available the services 
of its staff upon request for advice in connection with such securities 
issues. 

Requests of this nature are constantly dealt with in substantial vol- 
ume by correspondence, by telephone and by personal visit. The in- 
quiry from the Commissioner’s Boston office was no different from 
many other similar inquiries received from our regional offices but 
from corporations and lawyers all over the country. 

On July 20 the Division of Corporation Finance informed the Bos- 
ton regional office that the proposed issue would apparently be exempt 
under section 3(a) (11), but suggested that there were obvious pro 
lems in connection with it arising under section 17. 

The Boston regional office wrote the Commission on August 2, 1956, 
and called its attention to the published reports of the financial situa- 
tion of the Post Publishing Co., including difficulties in meeting pay- 
rolls and in its negotiations with the unions, and indicated that the 
Boston office would appreciate assistance if an investigation was to 
be started involving this proposed issue. This letter was acknow]l- 
edged on August 7, and such help as might be necessary was offered 
tothe Boston regional administrator. 

On August 9, the Boston regional administrator advised the Com- 
mission in a conference that he understood that approximately 1,100 
replies had been received by the Post as a result of the publication 
of the advertising previously described, and that on August 8 the 
Post had carried another advertisement offering the 3-year notes of 
the Post Publishing Co. secured by a first mortgage on producing 
natural gas properties and natural gas transmission lines, including 
a tearsheet for requesting copies of the prospectus. 

The Boston regional administrator had asked the Post for copies 
of the prospectus but had been advised that they had not been re- 
turned from the printer. He told the Commission that in view of the 
precarious financial condition of the Post Publishing Co. as it was 
generally understood in Boston and its operating difficulties he was 
very much concerned about the applicability of section 17 to the pro- 
posed issue. 
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Later, in his conference, the Boston regional administrator reported 
that he had been promised that copies of the prospectus would be de- 
livered to his office on August 10. Further consideration of possible 
violation of section 17 was thereupon deferred pending receipt and 
study of the prospectus. 

The Boston Post had written two letters, each dated August 8, to 
the Boston office inquiring as to the availability of exemptions for 
issues of notes made under two stated conditions. In accordance with 
the instructions of the Commission, a telegram was sent on August 9 
to the Post Publishing Co. advising them that the proposed securities 
issues described in these letters would not be exempt from the regis- 
tration provisions of the statute. Fox then telephoned a staff mem- 
ber, making some ridiculous charges of misfeasance in connection 
with this advice, and was told that the conclusions stated in this tele- 
gram were required by law. 

On August 10 the staff reported to the Commission that the terms 
of the proposed issue had been again changed and that the proposed 
notes were to be secured by mortgages on real and personal property 
located in Massachusetts. At this point, in view of all of the confusion, 
the Commission caused a telegram to be forwarded to Mr. Fox on 
August 10 advising him that it would send representatives from 
Washington to Boston the next day who would examine all material 
pertinent to the proposed issue preparatory to giving an advisory 
opinion as to the availability of exemption of the proposed offering. 

In accordance with this undertaking, Mr. Levy, an accountant, and 
Mr. Barlock, an attorney, both of whom were experienced in this field, 
went from here to Boston and conferred with Mr. Fox and other repre- 
sentatives of the Post Publishing Co. on Saturday and Sunday, August 
11 and 12, 1956. Mr. Fox furnished them with a draft of a proposed 

ee and made available other information and documents 
or their examination. 

After having received authority to do so, Mr. Levy and Mr. Barlock 
made specific comments and suggestions as to the content of the pro- 
posed prospectus in an effort to give Mr. Fox the benefit of their views 
as to the statutory standards of disclosure applicable to this 
document. 

Mr. Fox indicated that he was willing to revise the prospectus 
accordingly and would supply copies of the revision as soon as they 
were available. 

Mr. Levy and Mr. Barlock returned to Washington on Monday, 
August 13, and reported to the Commission the results of their con- 
ference. They also reported that Mr. Fox had implied that his finan- 
cial position might force him to commence distribution of the revised 
prospectus as soon as it was filed with the Commission. The Com- 
mission sent Mr. Fox a telegram warning him of the possible limita- 
tions on the offering under section 3(a)(11) and also the possible 
violations of section 17. 

On Tuesday, August 14, the Commission’s petroleum engineer, Tell 
T. White, returned to the office after a temporary absence and learned 
for the first time that a problem within his competence appeared to 
exist in the proposed Post Publishing Co. prospectus, since it referred 
to certain gas wells and acreage in Pennsylvania. Mr. White immedi- 
ately called Mr. Fox and secured permission to talk with his geologists. 





a. i -_.* oS ee O eet et oO °o arg 


—_—a 


a 





REGULATORY COMMISSIONS AND AGENCIES 4619 


He did so, and prepared himself to comment on the revised pros- 

tus when it was available, and drafted an outline of the type of 

isclosures that would be necessary in view of his study of the reports 
of Fox’s technical advisers. 

At no time did Mr. White make any of the statements attributed 
to him by Mr. Fox nor did he take an attitude even remotely resem- 
bling that described in Mr. Fox’s testimony. As a matter of fact, 
White had made no personal inspection of this field, and frankly told 
Fox’s geologists this fact. 

In the afternoon of August 15, copies of a revised prospectus con- 
cerning the proposed issue of the Post Publishing Co. were delivered 
in Washington together with a letter signed by Mr. Fox. I think it 
important that I read this letter to you in sodas that you may draw 
your own inferences as to whether the statements contained therein 
are consistent with those which Mr. Fox made in his testimony. 


This letter reads as follows: 

Aveust 15, 1956. 
SECURITIES AND EXCHANGE COMMISSION, 
Washington, D.C. 
(Attention : Joseph Barlock, Esq., and/or Benjamin Levy). 

GENTLEMEN: Enclosed is a printer’s proof copy of a prospectus pursuant to 
which this corporation intends to offer $4 million of Post Publishing Co., notes 
entirely within Massachusetts to residents of Massachusetts. The offering will 
be made through the pages of the Post, in which we may print the entire 
prospectus. 

I also enclose a copy of the form of letter which will be enclosed with each 
prospectus that may be sent to any person who wrote to Lamont & Co. or to the 
Post requesting a prospectus pursuant to advertisements which have heretofore 
appeared and with which you are familiar. 

The trust indenture will be delivered to you today. 

Pursuant to the suggestions which Messrs. Barlock and Levy made to me 
concerning what, in their opinion, appeared in the earlier tentative draft of a 
prospectus, which I showed to them in unrevised draft form on Saturday, Au- 
gust 11, and which we discussed exhaustively the next day, Sunday, we have 
done the following: 

1. Deleted the material which they said was not looked upon with favor by 
the Securities and Exchange Commission. 

2. Added the material the lack of which, in their opinion, might be misleading. 

3. Added the entire Huntley & Huntley report. 


I may insert parenthetically that Huntley & Huntley were the 
geologists that had given Mr. Fox a report on the Pennsylvania 
properties. 


The net result of these changes was to increase the number of printed pages 
in our prospectus from a planned total of 12 to 30. 

Confirming what I told Messrs. Barlock and Levy, the only reason for not 
registering this issue with the Securities and Exchange Commission is that of 
time which is extremely important. 

Although it is Our opinion that every suggestion and opinion of Messers. 
Barlock and Levy has been adopted and followed which we only wish we might 
have had a day earlier, with the result that the enclosed prospectus goes far 
beyond anything required of us as issuer of new securities, and is for that 
matter as far as the writer’s experience, which is extensive, goes, the most ela- 
borate and complete presentation of a security that he has ever seen offered on 
an exemption not only in Massachusetts but in many other States, we were glad 
to get the benefit of the experience and assistance of a very able lawyer and a 
very able accountant from the Washington office of the Securities and Exchange 
Commission. 

Everything in the information that you wanted we think will have been 
supplied to you, especially after the conversation of Mr. White of the Securities 
and Exchange Commission with Mr. Stewart of Huntley & Huntley yesterday, 
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who on our instructions had authorization to give to Mr. White everything in the 
way of factual information that lay at his disposal. 

I call specifically to your attention that the third full paragraph on page 6 
states that Rockton was acquired by the Post on June 4, 1956, the acquisi- 
tion was conditional upon the offering to the public by Post Publishing Co, 
of at least $3 million of notes. The condition, however, is not material by the 
very fact of offering it disappears, and its inclusion would only be confusing. 

We should be giad to have the advantages of any further suggestions that 
the Securities and Exchange Commission can make, with the request that the 
Commission, of course, bear in mind the necessity of speed in the sale of 
these notes. 

Very truly yours, 
(Signed) JoHN Fox. 

A copy of this letter has been in the hands of your staff for some 
time. 

Although the Commission staff started preparing a memorandum 
of comments on the revised prospectus as to further disclosure which 
they felt would be necessary in order to avoid any question under the 
Securities Act, this task was never completed, since the Post Pub- 
lishing Co. filed a petition under chapter X of the Bankruptcy Act 
the next morning and all thought of issuing these securities was, 
of course, abandoned. 

The CuairmaNn. I observe that that concludes the remarks you have 
to make with reference to the East Boston matter ? 

Mr. Gapssy. It does, yes, sir; and the corollary Boston Post matter. 

The Cuamman. I think it would be appropriate to keep the record 
as consistent as we can if we would have what questions there might 
be in the minds of the staff and the committee at this time on these 
before we go into the other matters if that is agreeable to you. 

Mr. Gapssy. May I interrupt, Mr. Chairman, and ask if the exten- 
sion of your remarks will be included in the record ¢ 

The Crarrman. Yes, the extension of remarks that you refer to in 
your statement. A statement which I included in the Record of 
August 13, 1958, which appears at page A7307 of the Appendix of 
the Record of August 14 will be included as requested at the appro- 
priate place. 

Mr. Gapssy. Thank you. 

The CuammaNn. Mr. Lishman, do you have any questions / 

Mr. Lisuman. I have a few questions. 

The CHaiRMAN. You way proceed. 

Mr. Lisuman. Mr. Chairman, on page 2 of your statement at the 
bottom of the page in the subdivision marked “2,” the statement is 
made: 

East Boston filed corrected reports in adequate form by June 18, 1956, and was 
on a current reporting basis at that time. 

Now, is it correct that on January 10, 1956, a letter was sent by 
Mr. Timbers, the former Genera] C ounsel of the Commission, to Mr. 
Sears, the attorney for Mr. Goldfine and the East Boston Co. Coase 
ing him that the 10-K forms as filed were materially deficient; 
that correct ? 

Mr. Gapssy. I believe that is true. 

Mr. Lisuman. And among the other objections was the fact that 
the financial report accompanying the 10—K’s had not been certified 
by an independent certified public accountant as required under sec- 
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tion 13 of the Securities and Exchange Act of 1934 and the rules and 
regulations under that act? 
fr. Gapssy. That is in January 1955; is that correct? 

Mr. Lisuman. 1956. 

Mr. Gapssy. I believe that is correct. 

Mr. Lisuman. Is it correct that the reason why the Commission 
found that the financial report had not been properly certified was 
that a Mr. Packard who was an employee of Mr. Benjamin Brown, 
the certifying accountant, was also on the board of directors of the 
East Boston Co., which was the subject matter of the financial report ? 

Mr. Gapssy. I believe that those reports that were the subject of 
the January 10 correspondence were not certified at all. 

Mr. LisumMan. Was the question of the independence of Brown. as 
a CPA raised in that letter? 

Mr. Gapssy. I believe the letter states they were not properly 
certified by an independent public accountant. The fact of the mat- 
ter is they were not certified at all. 

Mr. LisHMman. Yes. 

Mr. Gapssy. The issue as regards the independence of Brown as 
an accountant, I believe, was raised at a later date. 

Mr. LisuMmay. Is it a fact that the Commission raised the question 
of Brown’s independence as the certified public accountant on four 
occasions ? 

Mr. Gapssy. I do not remember whether there were four occasions 
or not. It was raised, though. There is no doubt about that. 

Mr. Lisoman. On February 6, 1956, is it correct that there was an 
affidavit of Mr. Barr admitted to the Federal court in Boston raising 
this question ? 

Mr. Gapspy. Yes. 

Mr. Lisumaw. Is it not correct on February 24, 1956, the Commis- 
sion order of investigation in which this matter was raised as a point 
to be looked into was issue ? 

Mr. Gapspy. I believe that is true. 

Mr. LisuMman. Is it not correct that in a memorandum of Mr. 
Meeker in November of 1956 to the Commission the same question 
was again raised ? 

Mr. Gapssy. That is correct. 

Mr. Lisoman. When did Mr. Packard resign as director of the 
East Boston Co. 

Mr. Gapssy. March 15, 1956, according to the report filed with the 
Commission. 

Mr. Lisuman. And yet is it not a fact that in November 1956 Mr. 
Meeker still raised the question as to the independence of Brown as 
an independent certified certified public accountant ? 

Mr. Gapspy. The issue of the independence of the accountant was 
always open. And it is always the subject of an investigation in any 
filing. It was raised by Mr. Meeker in November 1956, yes. 

Mr. Lisuman. In other words, this question was raised both before 
and after the reports were accepted by the Commission ? 

Mr. Gapssy. Yes. 

Mr. Lisoman. What would happen if the Commission should rule 
now that Mr. Brown was not an independent certified public account- 
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ant within the meaning of the law and the Commission’s regulations? 
What would happen to the reports? 

Mr. Gapssy. As to which reports, Mr. Lishman ? 

Mr. Lisuman. The 1948 to 1955 reports certified to by Mr. Brown. 

Mr. Gapssy. It is not likely that we would make such a finding, 
a we have considered those reports, reviewed them, and approved 
them. 

Mr. Lisuman. Well now, Mr. Chairman, is it not a fact that on 
February 24, 1956, the Commission ordered a private investigation 
of the East Boston and Boston Port Development matter ? 

Mr. Gapssy. That is right. 

Mr. Lisuman. And is it a fact that the Commission has already 
testified that this investigation is still open 

Mr. Gapssy. That is right. 

Mr. Lisuman. And is it a fact that included in the agenda or items 
pertinent to that investigation is the question of Mr. Brown's 
independency # 

Mr. Gapssy. That is true. Any private investigation based on any 
report which is required to be certified brings to issue the question of 
the independence of the accountant. 

However, in this particular case these reports have been reviewed, 
and we have no reason to conclude that Mr. Brown is not an independ- 
ent accountant within the meaning of the act. 

Mr. Lisuman. Is it not a fact in that private investigation, Mr. 
Packard testified that prior to resigning as director for Kast Boston 
he had assisted in the preparation of the report ? 

Mr. Gapspy. I believe that is true. 

Mr. Lisoman. Why did you have this private investigation ? 

Mr. Gapssy. Well, the whole situation in the East Boston filing was 
troubling us. And as a matter of fact the accuracy of those reports 
was very questionable. We had raised that matter. And we had 
already started actions against the company to file reports. It was 
a perfectly normal proceeding that we should enter an order of private 
investigation to facilitate the inquiries into the reports. 

Mr. Lisoman. Well, what reasons are there why this investigation 
is still open after 2 years from the time it was instituted? More than 
2 years? 

Mr. Gapssy. May I ask Mr. McCauley to answer that? 

Mr. LisoMan. Yes. 

Mr. McCautey. In that investigation the testimony of several 
witnesses was taken by the staff of the Commission whose names were 
placed in the order as officers of the investigation. At the same time 
that they were conducting that investigation, the issues with regard 
to certain transactions involving Mr. Goldfine and/or Mr. McDonald, 
and certainly East Boston and Boston Port, were in litigation before 
Judge Wyzanski in Boston. And the Commission personnel and 
staff understood at that point in the game when that litigation pro- 
ceeded and appeared to be ready for hearing, not being interested in 
harassing the parties in a transaction that was going to raise right 
there in the courtroom the very questions that might have been in- 
volved in the further development of the investigation, proceeded to 
wait to see what developed in that action. 
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And that case is scheduled for another hearing in Boston this 
coming Monday. 

Mr. Lisuman. Is that the minority stockholder suit you are re- 
ferring to? 

Mr. McCautey. That is the minority stockholder suit which was 
referred to in the testimony of June 24 and with respect to which 
there has been an offer of settlement by Mr. Goldfine, one of which 
was rejected. 

And there has been a second offer of settlement which is being con- 
sidered taking into consideration the Little Building. 

Mr. Lisuman. Is it not correct that the SEC litigation in Boston 
against the East Boston Co. concluded in November 1956? 

Mr. McCautey. That is correct. 

Mr. Lisuman. Isn’t it correct that in the order of February 24, 
1956, of the Commission directing a private investigation and desig- 
nating officers to take testimony in the matters of the East Boston Co., 
that it is provided among other things that this is to obtain informa- 
tion to be reported to the Commission concerning whether there have 
been untrue statements of material facts in the forms 10-K, and the 
financial statements appended thereto. 

And I referred specifically to page 3 of the order under Roman 
numeral three. 

Mr. Gapspy. That is right. 

Mr. Lisuman. And that as far as the SEC is concerned has no 
bearing on the minority stockholder suit; is that correct ? 

Mr. Gapspy. Except insofar as the testimony which came before 
us was pertinent or relevant to the minority stockholders’ suit, that 
is true. 

Mr. Lisuman. Is it not correct that in this private investigation, 
the last testimony taken was on February 7, 1957, more than a year 
and a half ago, when you took the testimony of Mr. Jeramiah 
Connors? 

Mr. Gapssy. Insofar as the form of testimony goes, I am informed 
that is correct. 

The Crarrman. May I interrupt at this point to get a date in my 
mind. When did you go on the Commission, Mr. Chairman? 

Mr. Gapssy. August 20, 1957. 

The CrarrmMan. This matter of course was of record and had been 
considered some time before you went on the Commission ? 

Mr. Gapspy. Yes, I had nothing to do with it whatever, personally. 
I am testifying merely from the records of the Commission. 

Mr. Lisuman. We are not attempting in any way, Mr. Chairman, 
to indicate you had personal knowledge of these matters of record 
in the Commission. 

Mr. Gapspy. That is right. 

Mr. Lisuman. Isn’t it a fact that Mr. Connors in the course of his 
examination before the Commission, pages 12 and again at page 21 
of his testimony, invoked the fifth amendment when he was ques- 
tioned concerning Mr. Goldfine and as a straw in the various enter- 
prises ¢ 

Mr. Gapspy. I believe that is true. 

Mr. Lisuman. Has any written report been made to the Commis- 
sion concerning this investigation ? 

32090—59—pt. 12 —10 
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Mr. Gapssy. No filed report, no. 

Mr. Lisuman. Has any interim report been made in writing to the 
Commission on this matter? 

Mr. Gapssy. I believe not. 

There were a number of oral presentations, however. 

Mr. Lisuman. And is it intended to carry on with this investiga- 
tion ¢ 

Mr. Gapssy. If the necessity arises, yes. 

Mr. Lisoman. Have you determined one way or the other whether 
there is or is not a necessity ? 

Mr. Gapssy. No. 

Mr. Lisoman. But the issue of the truthfulness of the 10-K_ re- 
ports was raised by yourself in your order calling for this investiga- 
tion ? 

Mr. Gapssy. That is true. 

Mr. Lisoman. And you have come to no conclusion on that ques- 
tion ; is that correct ? 

Mr. Gapspy. The investigation is not closed. To that extent you 
are correct. 

Mr. Lisuman. Is it not true that if the investigation of the ques- 
tion raised in the order is not quickly resolved the statute of limita- 
tions will soon run out on possible criminal charges ? 

Mr. Gapssy. No. There is a 5-year statute on that. 

The reports were not filed until 1956. And consequently there is 
no danger of the statute running out. 

Mr. Lisnman. Do you recall, Mr. Chairman, if you were present 
during the testimony of Mr. Goldfine, when he was before this 
subcommittee ¢ 

Mr. Gapspy. I was not here. But I have read it. 

Mr. Lisuman. Do you recall his testimony at pages 2690 and else- 
where in the transcript of these hearings that it was not until July 
of 1955 that he knew anything at all about the necessity of filing 10-K 
reports. And I will quote Mr. Goldfine’s answer to a question by 
Mr. Bennett appearing at page 3328 of the transcript : 

Mr. Gotprine. As I stated yesterday, Mr. Bennett, I never heard of 10-K’s 
until that suit was brought. I never knew what 10-K’s was. 

And in his statement. to the committee he further stated that he 
had not heard of them until July 1955. And that appears at page 
2690 in the transcript. 

Mr. Gapssy. I don’t know. 

Excuse me. Is that a question ? 

Mr. LisHMan. I am calling that testimony to your attension. 

Now, is it a fact as shown in the Commission records that Mr. Mar- 
cian Jenks, a Boston attorney, was clerk to the East Boston Co. during 

art of the period 1948 to 1954 when the East Boston Co. was not 
filing its 10K reports ? ' 


Mr. Gapssy. I believe the record so shows. 

Mr. Lisuman. I have before me, Mr. Chairman, a letter dated June 
14, 1949, from Mr. Kendrick, regional administrator in Boston, to 
Mr. Bagley, the Accounting Assistant Director of the Divison of Cor- 
poration Finance, relating to the East Boston Co., in which it is 
stated that Mr. Jenks stated that the reason for the company’s delin- 
quency in filing its annual report on form 10-K is inability to get 
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the two persons who control the company to file-the necessary reports. 

The controlling persons are Bernard Goldfine, of Boston and the 
estate of William J. McDonald. ; ae ; 

Now may I ask if in the course of this unfinished private investiga- 
tion you will go into this matter as to the apparent contradiction here 
concerning Mr. Goldfine’s knowledge of 10—K, as it appears from this 
letter ¢ 

Mr. Gavssy. I believe we had an understanding that we would not 
discuss any unclosed pending cases as to our—as to what possible 
course of action we might take. And unless you wish me to do so, 
I would rather not answer the question. 

Mr. Lisuman. I have no desire to press the question. _ 

The Cuairman. Do you have anything further, Mr. Lishman ? 

Mr. Lisuman. I have one or two more questions. 

Is it correct, Mr. Chairman, that in connection with whether or 
not the Boston Post was or was not entitled to an exemption under 
either'3(a) (11) or 4(1) of the act, that there was a difference of opin- 
ion between members of the staff of the SEC and members of the 
Commission ? 

Mr. Gapsspy. There were differences of opinion. The exemption 
was not sought under section 4(1) which is a private offering. It was 
never a private offering. It was an intrastate offering at best under 
section 3(a) (11). 

There were differences of opinion as to whether the 3(a) (11) 
exemption would be available under the difference—— 

Mr. LisHmMANn. The reason I mentioned 4(1) was in connection with 
the $700,000 supplemental issue. 

Mr. Gapssy. That is right. 

Mr. Lisuman. Is it a fact that Mr. Brackston of the SEC advised 
Mr. Fox that on the basis of his latest proposal that it would appear 
to him purely as a member of the staff and not speaking for the Com- 
mission that there would be an intrastate exemption ? 

Mr. Gapssy. That is true. But you must keep in mind in consid- 
ering the conversations which we had with Mr. Fox and which the 
staff had, that the question was not—no question was ever raised as 
to the applicability of section 17. We were convinced that that was 
applicable. 

The question was simply whether there was an exemption to the 
provision of section 5 by virtue of the wording of section 3(a) (11). 

Mr. Lisuman. The question has been raised here that the Commis- 
sion was confused by the actions of Mr. Fox. 

Mr. Gapssy. That is right. 

Mr. Lisuman. I am raising the question whether Mr. Fox might 
not have been confused by the action of the Commission where a staff 
member represents it as his staff view that he is entitled to the exemp- 
tion. And it is later overruled by a telegram apparently under the 
authorization of the Commission addressed to Mr. Fox. 

Mr. Gapssy. Whether Mr. Fox was confused or not, I can’t testify. 


Mr. Lisuman. Well, is it correct that the Commission at a meeting 
on August 9, 1956— 


authorized the staff to advise Mr. Fox by telegram that neither offering of se- 


curities by the Post Publishing Co. would appear to be exempt from registration 
under the Securities Act of 1933. 
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Mr. Gapssy. Mr. Lishman, I have already pointed out that there 
were numerous plans laid by Mr. Fox before the Commission. This 
refers to two of them. 

What two, the record is not entirely clear on. But there were two 
separate proposals laid before us. And we replied to those particular 
proposals. 

Mr. Lisuman. Well, I am referring to the proposals that are shown 
in the Commission—or referred to in the Commission minutes of 
August 9, 1956, at its 4:15 p.m. meeting. 

Mr. Lisuman. The matter I just quoted appears in the last para- 
graph of those minutes. 

Mr. Gapspy. What date was that ? 

Mr. Lisuman. August 9, 1956. 

Mr. Gapssy. I have forgotten the exact details of the proposed of- 
ferings which were submitted for our consideration at that time. The 
fact of the matter is that neither offering—this doesn’t refer to the 
distinction between the $3 million and the $700,000 offering. This re- 
fers to two different proposals as to the $3 million offering. 

Mr. LisHMan. Well, getting away from the merits of the proposals, 
with which I am not concerned, it is a fact that according to the Com- 
mission minutes the staff was instructed to advise Mr. Fox by tele- 
gram that his proposals would appear not to be exempt? 

Mr. Gapssy. There is very often a difference of opinion between the 
Commission and the staff. 

Mr. Lisuman. Well, now, is it a fact that instead of sending a tele- 
gram to Mr. Fox couched in the language of the Commission minutes, 
the staff undertook to address a telegram under date of August 9, 
1956, which states among other things: 


The Commission has ruled that no exemption is available. 


Mr. Gapssy. That is right. 

Mr. Lisuman. Does that correctly reflect the minutes of the Com- 
mission on that matter ? 

Mr. Gapssy. I understand it does. 

Mr. LisomMan. Where does the ruling of the Commission appear? 

Mr. Gapssy. The Commission approved the telegram. 

Mr. Lisuman. When ? 

Mr. Gapspy. It was submitted to them before it was sent. 

Mr. Lisuman. That would be the only place where this ruling ap- 
peared, would be the approval of the sending of the telegram. 

Mr. Gapssy. The Commission ruled at its meeting and the telegram 
was sent accordingly. 

Mr. Lisuman. In how many cases has the Commission issued a rul- 
ing that a company is not entitled to an exemption under section 
as) (11) of the Securities Act of 1933 ? 

Mr. Gapssy. I would hesitate to make any guess. But they are 


not uncommon. 

Mr. LisumMan. I have no further questions. 

The Cuatrman. Mr. Williams?: 

Mr. Wittiams. No, sir; no questions. 

The CuHarrman. Mr. O’Hara! 

Mr. O’Hara. Mr. Chairman, I note from your statement on page 
11 wherein you have inserted the letter from John Fox dated August 





—~- ct DD Fr” 





re 
Lis 
v0 


ar 


of 


\- 


REGULATORY COMMISSIONS AND AGENCIES 4627 


15, 1956. I would like to know what length of time elapsed after the 
receipt of that letter wherein you state that the staff started pre- 
paring a memorandum, and before the memorandum was completed 
Post Publishing Co. filed a petition of bankruptcy. Do you know 
what the length of time was before the filing of the petition of bank- 


ruptcy ? 

Mr. Gapspy. The letter was received, the records show, about 2.30 
in the afternoon of August 15. The Post Publishing Qo. filed its 
petition in bankruptcy on the morning about 10:30 in the morning of 
the 16th. 

Mr. O’Hara. The same year. 

Mr. Gapssy. The next day. 

Mr. O’Hara. That is all I have. 

Mr. Mack. I have no questions at this time. 

The Cuatrman. Mr. Bennett. 

Mr. Bennett. Mr. Chairman, I want to go back a minute to the 
questions Mr. Lishman brought up about the action which the Com- 
mission may take in its investigation of the East Boston Co. 10-K 
reports. 

As I understand it, there are two phases to this matter of filing the 
report. I mean statutory requirement. 

irst, the basis for requiring the filing of reports publicly sold 
securities is so that the security holder may have at least one means 
of ascertaining the financial condition of the company which owns 
the securities. Is that true? 

Mr. Gapssy. I assume that was the intent of Congress. We have 
so interpreted it. 

Mr. Bennett. So if a security holder in such a company cannot 
secure the information as to the financial situation of the company 
from the company itself, he then has the public files of the Securities 
and Exchange Commission available to him for that purpose. At 
least that is the intent of the statute. 

Mr. Gapspy. That is right. And those reports are also required 
of course to be filed with the exchange in which the stock is traded. 

Mr. Bennett. The next phase of this problem as far as the Commis- 
sion is concerned is the question of whether a report so filed, a finan- 
cial report so filed, is an honest report ? 

Mr. Gapssy. That is right. 

Mr. Bennerr. Or whether it is a dishonest report. 

That is as much the duty of the Commission under the law as it is 
its duty to see that reports are filed. 

Mr. Gapspy. Yes, sir. 

Mr. Bennett. In other words you have a two-pronged responsi- 
bility; one to see that the financial reports are filed promptly as the 
statute requires; and the second one is to determine whether a par- 
ticular company is filing a false and misleading report or whether 
they are filing an honest report. 

Mr. Ganpspy. Yes, sir. 

Mr. Bennett. Now, in this case the stockholders had to wait 6 or 
7 years before the company finally was required to file the 10-K 
report. 

r. Gapssy. Before they were compelled by court action to file it. 

Mr. Bennett. It was 1953 before the Commission took any action 
to see that that was done. 
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Mr. Gapssy. But that filing has been accomplished. 

Mr. Bennerr, It seems to me—and I am not making this state- 
ment in a critical sense, but I hope in a constructive sense. It seems 
to me that the Commission’s job is only half done in this particular 
instance. And I recognize that you have started an investigation to 
make a determination as to whether in the case of East Boston Co. 
these reports were honest reports or whether they were dishonest 
reports. 

fr. Gapssy. But as I look at the matter, the matter of getting that, 
second phase of the job done is more important. 

Mr. Bennett. It seems that if this part of the statute is to be 
adequately administered to protect investors, it is necessary in this 
case to proceed expeditiously to determine whether these 10-K reports 
filed by the East Boston Co. were honest. reports. 

It seems that the Commission should proceed with that problem 
irrespective of any action by minority stockholders that is now pend- 
ing in court. Because it seems obvious—and I am not passing judg- 
ment on it because I don’t have all the facts—but there was a reason. 
why the East Boston Co. resisted, even to the length of going into 
Federal court, the filing of these reports. 

And I think the Commission ought to find out the reason. I would 
not ask you or any other member of the Commission to pass judg- 
ment—or I would not ask you any questions as to your opinion as to 
whether the reports filed were honest or dishonest. 

But I think the committee has a right to be assured by the Com- 
mission that it will proceed expeditiously with the investigation of 
this matter, because of the long years that were involved in getting 
the report filed, to determine—to have the Commission determine 
whether the reports were honest or dishonest and come to a final 
decision on it. 

Mr. Gapspy. Well, Mr. Bennett, I think the answer to that may 
be that the testimony in the private investigation was completed some 
time ago. We have done nothing except conduct casual inquiries for 
a substantial length of time. As Mr. McCauley has said, the investi- 
gation is being held open just purely as an ancillary proceeding to the 
minority stockholder suit, which involved those identical questions. 

And if we can be of assistance to the stockholders, we intend to do 
so. And this is one means by which we might be of assistance to 
them. 

That is the only reason for its not having been closed some time 
ago. What the eventual determination will be, I cannot say, of 
course, until the testimony has been completely reviewed. 

Mr. Bennerr. Has the Commission finished the taking of testi- 
mony? Does the Commission have all of the information that it 
needs now to reach a decision as to whether the reports are honest 
or dishonest ¢ 

Mr. Gapssy. Perhaps I had better let the staff answer that question 
since it is under their jurisdiction that the investigation is being 
carried on. 

Mr. McCautey. On the problem that you get to, Mr. Bennett, with 
respect to the accuracy of the reports: As far as reports are concerned 


which are filed with the Commission, the report is to show transac- 
tions which have occurred. 
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The Commission’s investigation to this point has been directed to 
the question of whether or not the transactions which have been 
reported on form 10-K have been correctly and accurately reported. 

Aside from that, there is a second question. The second question 
goes to the merits of the transaction, as to whether or not the trans- 
action which is reported on the form 10-K is something which should 
be done by the corporate management or by the controlling stock- 
holder. Over that aspect of the case, the Commission has no basic ju- 
risdiction. The merits of those particular transactions are involved in 
the private lawsuit. And we feel that the complaint in the private 
lawsuit would not have been drawn except for the fact that the Com- 
mission obtained through the litigation the disclosure of these trans- 
actions which permitted them then to go behind them and to see 
whether or not they were proper or improper corporate activities. 

Mr. Bennett. But the statute requires the Commission—or gives 
the Commission the right to determine whether one of these reports 
contained false or misleading information or whether it is truthful 
information. 

Mr. Gapssy. That is correct. 

Mr. Bennett. This is your function. 

Mr. McCautey. The transaction, we looked into and questioned 
people with regard to whether or not the transactions were truthfully 
reported. 

There has been some oversimplification really with regard to the 
Commission’s order, because the Commission’s order goes beyond the 
specific aspects we have mentioned up to this point into the question 
of a violation of section 32 of the statute which is the criminal pro- 
vision of the statute. 

And that also is a factor that hasn’t up to this point been men- 
tioned as related to the order, but is a substantial factor relating to 
the Commission’s views with regard to—or the staff’s views, in rec- 
ommending to the Commission with regard to a report that is going 
to come to the Commission and what should be done, going far beyond 
this particular question that we are talking about on these trans- 
actions. 

Mr. Bennett. What does section 32 provide? 

Mr. McCautey. It is a criminal provision. For violation of the 
statute 

Mr. Bennett. Read the section with regard to the truthfulness or 
misleading part of the requirement with respect to these reports. 

(Sec. 32 follows :) 





PENALTIES 


Section 32. (a) Any person who willfully violates any provision of this title, 
or any rule or regulation thereunder the violation of which is made unlawful 
or the observance of which is required under the terms of this title, or any 
person who willfully and knowingly makes, or causes to be made, any statement 
in any application, report, or document required to be filed under this title 
or any rule or regulation thereunder or any undertaking contained in a regis- 
tration statement as provided in subsection (d) of section 15 of this title,” 
which statement was false or misleading with respect to any material fact, shall 
upon conviction be fined not more than $10,000, or imprisoned not more than two 
years, or both, except that when such person is an exchange, a fine not exceed- 
ing $500,000 may be imposed; but no person shall be subject to imprisonment 


% Section 9 of Public No. 621, 74th Cong., added “or any undertaking contained in a 
registration statement as provided in subsection (d) of section 15 of this title.” 
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under this section for the violation of any rule or regulation if he proves that 
he had no knowledge of such rule or regulation. 

(b) Any issuer which fails to file information, documents, or reports pursuant 
to an undertaking contained in a registration statement as provided in subsec- 
tion (d) of section 15 of this title shall forfeit to the United States the sum 
of $100 for each and every day such failure to file shall continue. Such for- 
feiture, which shall be in lieu of any criminal penalty for such failure to file 
which might be deemed to arise under subsection (a) of this section, shall be 
payable into the Treasury of the United States and shall be recoverable in a 
civil suit in the name of the United States.” 

(c) The provisions of this section shall not apply in the case of any violation 
of any rule or regulation prescribed pursuant to paragraph (3) of subsection (c) 
of section 15 of this title, except a violation which consists of making, or causing 
to be made, any statement in any report or document required to be filed under 
any such rule or regulation, which statement was at the time and in the light of 
the circumstances under which it was made false or misleading with respect 
to any material fact.” 

Mr. McCautey. If I could paraphrase first section 32, it says: Any 
person who willfully violates any provision of this title or any rule 
or regulation thereunder, the violation of which is made unlawful 
or the observance of which is required under the terms of this title, 
makes any person or persons who willfully or knowingly causes to 
be made any application or statement in a document required to be 
filed, and so on and so forth. 

Mr. Bennetr. Any statement which is what—false or misleading? 

Mr. McCautgey. Who willfully violates any provision of the title 
or who makes any statement as provided in subsection D of section 15 
of this title which statement was false and misleading with respect 
to any material fact. 

Now these reports were not filed under section 15(d). 

These reports were filed under section 13. 

Mr. Bennett. Does the section you read apply to 10-K reports? 

Mr. McCautery. The section we have read applies 

Mr. Bennetr. Any reports? 

Mr. McCautey. To anything filed with the Commission pursuant 
to the Commission’s rules and regulations or with regard to any report 
or document filed with the Commission pursuant to the statute itself. 

Mr. Bennett. Then the answer is: “Yes, it does apply” ? 

Mr. McCautey. Yes, sir. 

Mr. Bennetr. What isthe other section ? 

Mr. McCautey. Section 13? 

Mr. Bennett. Yes. 

Mr. McCautey. It is pretty long, Mr. Bennett. 

Mr. Bennett. I mean the essence of it. 

Mr. McCautey. It is first of all the filing of reports by listed com- 
panies, and such reports as the Commission may require. ‘The reports 
which the Commission requires are the form 10-K report for annual 
reports; the form 9-K for a 6-month periodic report; and the form 
8-K, this is for listed companies, of transactions which occur in the 
interim which are of such a nature that they are material to—deemed 
material and must be filed by the company. 

The CHarrman. Since you are discussing these, and stating the 
essence of them, it would be appropriate that if section 32 would be 
included in the record where you discussed it in full. And at this 





* Subsection (b) was added by section 9 of Public No, 621, 74th Cong. 
2 Subsection (c) was added by section 4 of Public No. 719, 75th Cong. 
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point if you are discussing section 13, it should be included in the 


record in full. 
(Sec. 13 follows:) 


PERIODICAL AND OTHER REPORTS 


Sec. 13.(a) Every issuer of a security registered on a national securities 
exchange shall file the information, documents, and reports below specified 
with the exchange (and shall file with the Commission such duplicate originals 
thereof as the Commission may require), in accordance with such rules and 
regulations as the Commission may prescribe as necessary or appropriate for the 
proper protection of investors and to insure fair dealing in the security— 

(1) Such information and documents as the Commission may require to 
keep reasonably current the information and documents filed pursuant to 
section 12. 

(2) Such annual reports, certified if required by the rules and regulations 
of the Commission by independent public accountants, and such quarterly re- 
ports, as the Commission may prescribe. 

(b) The Commission may prescribe, in regard to reports made pursuant to 
this title, the form or forms, in which the required information shall be set 
forth, the items or details to be shown in the balance sheet and the earnings 
statement, and the methods to be followed in the preparation of reports, in the 
appraisal or valuation of assets and liabilities, in the determination of deprecia- 
tion and depletion, in the differentiation of recurring and nonrecurring income, 
in the differentiation of investment and operating income, and in the prepara- 
tion, where the Commission deems it necessary or desirable, of separate and/or 
consolidated balance sheets or income accounts of any person directly or indi- 
rectly controlling or controlled by the issuer, or any person under direct or 
indirect common control with the issuer; but in the case of the reports of any 
person whose methods of accounting are prescribed under the provisions of 
any law of the United States, or any rule or regulation thereunder, the rules 
and regulations of the Commission with respect to reports shall not be incon- 
sistent with the requirements imposed by such law or rule or regulation in 
respect of the same subject matter, and, in the case of carriers subject to the 
provisions of section 20 of the Interstate Commerce Act, as amended, or carriers 
required pursuant to any other Act of Congress to make reports of the same 
general character as those required under such section 20, shall permit such 
carriers to file with the Commission and the exchange duplicate copies of the 
reports and other documents filed with the Interstate Commerce Commission, 
or with the governmental authority administering such other Act of Congress, 
in lieu of the reports, information and documents required under this section 
and section 12 in respect of the same subject matter. 

(c) If in the judgment of the Commission any report required under subsec- 
tion (a) is inapplicable to any specified class or classes of issues, the Com- 
mission shall require in lieu thereof of the submission of such reports of 
eee character as it may deem applicable to such class or classes of 
ssuers. 


Mr. Benner. My question is this, to get the record straight: 
Had the Commission completed its investigation in respect to whether 
the 10-K reports filed by the East Boston Co. are in violation of 
either of the sections to which you have just referred ? 

Mr. McCautey. The answer is “No,” that the Commission has not 
completed its inquiry. 

The Cuatrman. Whatisthat? TI didn’t understand it. 

Mr. McCautey. The answer is “No,” that the inquiry has not been 
completed. 

The Cuamman. If the gentleman will permit: The question was 
one thing and the answer was another. Is that true? 

_ Mr. McCautry. The question was, Has the Commission completed 
its inquiry with respect to the 10-K reports? 

Mr. Bennerr. Yes. And the answer was “No.” 
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Mr. O’Hara. Will the gentleman yield at that point? 

Mr. Bennett. Yes. 

Mr. O’Hara. Is one of the reasons you have not completed. the in- 
vestigation the fact that there is this lawsuit pending up in Boston 
between the interested parties? Has that delayed your final deter- 
mination at all? 

Mr. McCautey. Yes, sir. 

Mr. Bennetr. Why ? 

Mr. McCautey. It goes to the merits of the transactions. 

Mr. Bennett. I mean the question before the court up in Boston 
is whether the minority stockholders are entitled to damages. Is | 
that the issue? 

Mr. McCautey. It is precisely that, on the merits of the | 
transactions. | 

Mr. Bennetr. Now, the issue before the Commission, as I under- 
stand it from your testimony, is not whether the stockholders have 
been defrauded, but whether the company has filed an honest report, 
factually or otherwise, and whether they have omitted the reportin 
of material facts, and whether they have misrepresented materia 
facts, and things of that kind. Isn’t that true? 

Mr. McCavutry. That is true. 

Mr. Bennetr. Again I do not want to be critical of the Commis- 
sion—I think you people are trying to do a good job. But I person- 
ally am not satisfied to let the record go here with a statement by 
the Chairman that this investigation has been commenced and that 
there is no assurance, definite assurance, to us that it is going to be 
completed—or no assurance as to when it might be completed or 
when the Commission might renew its interest in the matter. And 
all I am trying to get from you, Mr. Chairman, is assurance, not 
what your decision will be, but that you will complete this investiga- 
tion expeditiously and come to some conclusion so that this case can 
be closed. 

Mr. Gapssy. Mr. Bennett, in administering a law of this nature, 
we take every possible avenue of approach. There are two proceed- 
ings pending in this matter: one in the civil courts, and the other 
before us as an administrative body. 

We are keeping our proceeding open in the hope that we may be 
able to assist the stockholders or in the hope that some additional 
information might come out of the civil proceeding which we could 
use. 

It does not mean that we are not pursuing it. It does not mean 
that we will not terminate the investigation. We will. 

We terminate all of our investigations in one way or another. 
And this will be completed just as soon as we are satisfied that we 
have before us all of the testimony, all of the facts that are necessary 
for us to arrive at a fair and just decision under the law. 

Mr. Bennett. Are you saying that the completion of your investi- 
gation is going to interfere with court action in the Boston matter? 

Mr. Gapspy. It certainly doesn’t interfere with it, no. But we 
want to be in a postion so that we may have all of the facts before us 
which come out in any way relative to this situation. 

Mr. Bennett. Well, it took 6 or 7 years to get these reports filed. 

Mr. Gapssy. That is right. 
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Mr. Bennerr. It just seems to me it ought not to run along another 
period of years before the Commission determines whether the other 
phase of the question will be reported in an honest report. 

Mr. Gapssy. It will not run along, Mr. Bennett, any longer than it 
has to in our judgment, in sound administration. 

We will terminate it as soon as we possibly can. We do not like 
these pending proceedings any more than anyone else does. We 
don’t like them to drag on. 

The Cuarrman. Well, Mr. Chairman, isn’t it a fact that the report 
that was due this year, March 31, was delinquent by several weeks? 

Mr. Ganspy. It was delinquent by about 2 weeks, yes. 

It was due July 31 and it was actually filed—I think we gave them 
until August 15. And it was actually filed, I think, on either August 
14 or 15. 

The Cuarrman. Is it not a fact that some 10 days or 2 weeks after 
it was due the Commission gave some public announcement about the 
delinquency of filing the report before the proceeding here? 

Mr. Gapspy. We announced they had been given a 2 weeks’ ex- 
tension to file them, yes. 

The CuarrMan. You announced what? 

Mr. Gavssy. It was announced that we did give them a 2 weeks’ 
extension within which to file their reports which were due July 31. 

The Cuatrman. Did they ask for a 2 weeks’ extension ? 

Mr. Gapssy. Yes. 

The CuairMan. Before the announcement was made? 

Mr. Gapssy. Oh, yes. 

The Cuarrman. I understood from the publicity that they were 
delinquent and that you were moving in on it? 

Mr. Gapspy. That is right. Iam sorry. 

The CHarrMAN. And then after that, which was to me a consider- 
able amount of fret. to moving in on them, and then they come in and 
ask for 2 weeks. Which is correct? 

Mr. Gapssy. That is right. 

Your analysis is correct. Iam sorry. 

The Cuatrman. In other words, after all this experience and going 
through what we have in the last 3 months or more, in connection 
with this matter, then they come up and as a matter of fact proceeded 
to do the same thing that they have been doing the last 7 or 8 years? 

Mr. Gapssy. We were informed that the papers were in possession 
of the subcommittee in Washington and that they could not make out 
the reports until they were in their hands. 

The Cuamman. That was the reason that I wanted to bring this 
question up. 

As a matter of fact, the papers before the subcommittee were avail- 
able to the Commission and to Mr. Goldfine, to his attorneys, and 
to everyone else at all times. 

Mr. Ganpssy. That is right. 

The CHarrMan. It seems to me that the Commission might have 
taken cognizance of the fact that that was true, and that that was 
just an excuse rendered in order to try to justify their delay. 

Mr. Gapssy. Mr. Harris, they were not delinquent until July 31. 
It was within a day or two after that that we sent the company a letter 
telling them—lI think it was on a Thursday that we sent them a 
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letter telling them unless the reports were filed the next Monday we 
would commence proceedings accordingly. 

Before Monday, the company advised us that the papers had been 
impounded and were now—but they were now in their hands, and 
that they could get them ready by August 15. 





By the time that it took us to draft papers to present to the court, | 


to get on the calendar, and to bring the motion before the judge to hold | 


them in contempt, they would have long since have filed their papers, 
It would have Sette just a useless waste of time on our part. 

The CHarrman. Well, I can appreciate that. And I want to com- 
pliment the Commission for your immediate action when the time 
was - 

And they were again delinquent without having notified the Com- 
mission any reason therefor? 

Mr. Gapspy. The question would have been moot by the time we 
brought it up before the judge. 

The Cuarrman. That is all 

Mr. Bennett. That is all I have, Mr. Chairman. 

The Cuarrman. Mr. Moulder. 

Mr. Movutper. I have a question. 

On page 2 of your statement, Mr. Gadsby, you make reference to 
remarks made by Mr. Harris in the Congressional Record. And 
you make an additional explanation. 

You say that on March 26, 1956, the court of its own motion and 
over the objections of the SEC vacated the order imposing a $20,000 
fine on East Boston. 

Mr. Gapssy. That is right. 

Mr. Movutper. You say the Commission attempted to appeal from 
the decision. What prevented the appeal ? 

Mr. Gapspy. Because no final order was entered. 

The judge, during the day, stated from the bench that he was 
rescinding his original finding. And our counsel protested violently 
against that. The judge stuck to his point. And as soon as court 
was over, our counsel called the Commission, got permission to appeal, 
and filed a paper appealing. 


The next morning at the opening session of the court, the judge | 


informed the counsel that no final order had been entered on_his 
statement from the bench, and, consequently, no appeal was possible. 


Mr. Movutper. Then, when the final order was entered, why wasn’t | 


it appealed ? 

Mr. Ganpspy. The final order was finally entered, and we went 
along with the decision of the court rather than to take an appeal. 

Mr. Moutper. That is the point. 

Mr. Gapspy. Perhaps Mr. McCauley can expand that a little 
more. He is more familiar with it. 

Mr. McCautry. When the final order was entered, the order said 
in part that the court entered this fine in its discretion; that when the 
fine was imposed, the court was considering factors which had been 
found under the law should not have been considered. And, therefore, 
in effect, the court was saying, “When I entered this fine in my dis- 
cretion, in my mind I was assessing the fiine on a basis which was 
improper for me to do. So, therefore, I am rescinding the fine.” 
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We can produce the order. But that is my summation of the way 
the order was framed. 

That does not make a very good appealable order, Mr. Moulder, 
to go up on the basis of a court’s discretion and the abuse of discretion 
when the judge recites in the order that he was thinking of certain 
things which he should not have been thinking of. 

Mr. Mounper. There was nothing to prevent an appeal. Your state- 
ment here is that something prevented it; that you did not appeal. 
You did have the privilege and could have appealed. 

Mr. Meexrr, Mr. Moulder, we did appeal on that very day. And 
it sounded to myself and others of my staff that final judgment had 
been entered vacating the $20,000 fine. But when the judge heard 
of the notice of appeal the next day he clarified it in a formal order 
which we had not been able to get on the prior day the basis for his 
decision, in which he said in effect in imposing the $20,000 fine, “I 
have myself mixed criminal with civil contempt. I had criminal as 
well as civil contempt in mind when I imposed the $20,000 fine.” 

So, he left open to us the civil contempt proceedings by virtue of 
the order issued on the following day. 

That was done on the 26th. On the 27th, when he entered his formal 
order which, in my opinion, cut out the basis for our appeal, he gave 
us leave to proceed in civil contempt as well as criminal contempt. 

Mr. Moutper. Did you? 

Mr. Meeker. We did. 

Mr. Moutper. What punishment was assessed on that ? 

Mr. Merxer. On April 5 there was a stipulation entered and a 
$3,000 fine in civil contempt was imposed by stipulation and by the 
court approval. 

And the criminal contempt proceeding was withdrawn without 
prejudice to renewal. 

Mr. Moutper. That is all, Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Mr. Chairman, if every company under the jurisdic- 
tion of the Securities and Exchange Commission thwarted and at- 
tempted to thwart normal processes of the Commission, in your opinion 
what would that do to the workload of the Securities and Exchange 
Commission # 

Mr. Gapssy. Of course, it would emasculate the entire law if we 
couldn’t enforce it. 

Mr. Fiynr. Has any criminal action been taken against East Boston 
Co.¢ Or has the Commission contented itself with normal procedures 
against delinquent companies ? 

Mr. Gapssy. The decision as to whether criminal proceedings will 
or will not be taken will have to be made on the record of the private 
investigation which is still pending. 

_ Up until the present time no criminal action has been filed. That 
is, no criminal reference to the U.S. attorney has been made. 

Mr. Fiynt. But you are making additional investigations in this 
matter at this time ? 

Mr. Gapssy. The matter is not closed. 

Mr. Fiynt. Thank you. 

Thank you, Mr. Chairman. 
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The CuHarrman. Do I understand, Mr. Chairman, that the proce- 
dure you have, that with the filing of 10-K reports the matters with 
reference thereto are not called to the attention of the Commission 
itself, as the staff may determine ? 

Mr. Gapssy. Oh, yes. We don’t review the 10-K reports ourselves, 
Mr. Chairman. 

The Cuarrman, I am not talking about reviewing them. I am 
talking about finding out whether or not they are filed. 

Mr. Gapspy. In the statement I indicated that we are setting up 
procedures by which a closer check will be kept on that situation, so 
that any undue delinquency will be reported to us for such actions as 
we may see fit to take. 


The Cyaan. Well, I want to compliment the Commission for 


this action, because I feel that—and this is no criticism or reflection 


ene: 


on the staff whatsoever at all—but I feel that the Commission has @ | 


responsibility of administering the act. 

It seems to me that matters of this kind are of such importance that 
the Commission itself should be advised immediately when there are 
delinquencies in such matters. 

Mr. Gapssy. With some reservations, yes. 

If the delinquency is warranted—for example, if a company may be 
in receivership, and there is no necessity for having a 10—K report in 
the matter, with certain reservations that is true; yes, Mr. Chairman, 
And we find that is true at the present time—that all of our filings 
are up to date except for such as we can put our finger on and give 
an explicit and warranted reason for. 

And the procedures are being set up, as I made the statement, to 
insure that that will be continually the Pet. 

The CuHarrmMan. Have you had any serious difficulty with any other 
company filing such reports ? 

Mr. Gapssy. Oh, yes. 

The Cuamman. You have run into that problem commonly; is 
that right ? 

Mr. Gapssy. We have run into the problem; not commonly, no. 

Most companies have section 32 in mind. 

The Cuarrman. Well, in that you do have some difficulty, I imagine, 
now and then, that such an experience will be realized within the 
Commission. 

Mr. Gapsspy. Oh, yes. Any formal action has to be approved by 
the Commission. 

The CrHamman. Now, in view of that and the problems that you 
have and certainly this glaring one that has been considered for some 
time, is there any additional legislation necessary or desirable in order 
to tighten up the matter? 

Mr. Gapssy. I do not know of any, Mr. Harris. We have, of 
course, given this considerable thought, particularly in view of the 
testimony which has been produced before your subcommittee. And 
I think that the present statutes, if vigorously and adequately ap- 
plied, will meet the situation. 

We have both the mandatory injunction and the delisting proceed- 
ings available to us. An active company does not want its stock 
delisted, which is one remedy we have. 
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The other matter, the mandatory injunction, we, of course, would 

apply without hesitation if the circumstances warranted it. 
he CHArrMAN. In other words, you have all the authority to 
handle a situation of this kind ? 

Mr. Gapssy. I believe so, yes, sir. 

The Cuarrman. That you think is necessary ? 

Mr. Gapssy. I believe so. 

The Cuarrman. Well, of course, there cannot be but just one con- 
clusion, as I see it, then. And that is that over the period of the last 
7 or 8 years you have been quite derelict in enforcing the provisions 
of the law. 

Mr. Gapspy. I wouldn’t say over the past 7 or 8 years, no, sir. 

There was a period of time between 1948 and 1953 when the East 
Boston Co., was not pursued as vigorously as es it would be 
today. But there are a number of factors that enter into that 
situation. 

The CHatrman. I am just saying this as a matter of fact. I have 
no personal feeling in the matter. 

Mr. Gapssy. I know of no case, certainly in the last year—and the 
records show no case for a number of years—where any such situation 
as this has poked up its head. 

The CHarrman. Mr. Williams. 

Mr. Wiu1amMs. Mr. Chairman, are we to understand from what 
you have said that until recently there was no regulation in effect or 
no order of the Commission in effect which would require that the 
staff submit memorandums to the Commission periodically notifying 
the Commission of the delinquent status of certain corporations or 
companies in the filing of these 10-K reports ? 

Mr. Gapssy. Well, there is a general practice in effect, Mr. Wil- 
liams, pursuant to which the staff rapinted such delinquencies as they 
felt required Commission action. 

Mr. Wiitiams. In what manner was that reported ? 

Mr. Gapspy. I understand it was usually oral. 

Mr. Wituiams. Then the Commission delegated to the staff the 
responsibility of determining when action was necessary; is that 
correct ? 

Mr. Gapssy. They determined whether the delinquency was such 
as to require Commission action. 

Mr. WixuraMs. Yes. 

Now, that was a matter that was left entirely to the staff ¢ 

Mr. Gapspy. It was left—the staff, of course, is under standing 
instructions to see that companies which are subject to our jurisdic- 
tion comply with the statute. And in this particular respect, they 
have always, with perhaps half a dozen or certainly not more than 
three or four exceptions, always reported these things immediately, 
and the Commission has taken immediate action. 

In these three or four cases, for one reason or another, they did ex- 
tend over a rather long period of time. 

They were not important cases at all. 

Mr. Wiiu1aMs. What means did the Commission have of deter- 
mining whether or not the staff was properly discharging its respon- 
sibility in connection with these delinquencies ? 
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Mr. Gapssy. The staff, of course, is understanding instructions to 
see that the law is complied with and to report any violations of the 
law. For the past 3 or 4 years, the staff has been under oral instruc 
tions to see that the—if there is any delinquency at all in the filing of 
the annual reports, it is immediately referred to the Commission. 

And, at the present time, there are written instructions to that ef- 
fect being prepared. 21 

Mr. Witu1ams. Now what machinery did the Commission have to 
determine whether or not the staff was carrying out its instructions? 

Mr. Gapssy. If the staff didn’t carry out its instructions, the staff 
would find itself in hot water. That is about the only machinery we 
have, of course. 

We can always ask the staff whether there is anything in the process 
or in the mill which calls for our action. I don’t know any other 
machinery. We can’t review the things to see that they are—— 

Mr. Witur1aMs. Well, this is the point I am trying to get to. I un- 
derstand you can do that quite obviously. But if the staff says no, 
there is nothing in the mill that requires Commission action, then the 
Commission accepts the word of the staff to that effect without going 
further ; is that correct ? 

Mr. Gapssy. Normally that is our procedure, yes, naturally. 

Mr. Wiutu1ams. Then for all effects and purposes the staff does 
make the determination in the final analysis. 

Mr. Gapspy. Not at all. The final determination—the staff, we as- 
sume, is doing its job. We have got to assume that the people to 
whom we delegate ministerial acts are going to perform those acts. 

Mr. Wituiams. Of course the assumption lay, that the East Boston 
Co. had been filing its 10—-K reports for the 7 years, when it was de- 
linquent simply because it had not been reported to the Commission: 
is that correct ? 

Mr. Gapssy. We assumed that, yes. 

Mr. Witi1ams. And yet you had no machinery of any kind that 
kept a double check on the staff to make sure that the staff was re- 
porting properly on such things? 

r. Gapspy. Mr. Williams, it is completely impossible for us to go 
over all the staff’s work every day. We naturally have to take the 
word of our employees as to what they are doing and what they are 
accomplishing. 

In 1955 there was a definite policy enunciated to the staff that these 
things were to be reported to us at once. And as far as I know, it 
has been done ever since. 

Mr. Fiynt. Mr. Chairman, in that connection I agree with you that 
you do have to assume that the staff is performing its duties. There- 
fore, you have a regular chain of command down to department 
heads, division heads, regional administrators and by whatever name 
or title they may be designated. 

Now, if you find that the staff is not performing its duties, then do 
you hold the division head or the regional administrator concerned 
directly responsible and take the necessary action ? 

Mr. Gapssy. Certainly he is. 

Mr. Fiynt. Has any been taken in this case? 

Mr. Gapspy. In this case after a lapse of 7 or 8 years, no. 

Mr. Fiynrt. No action whatsoever has been taken. 
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The Cuarrman. I might say that this committee has some of those 
problems with the members of its staff, too. 

Mr. Gapssy. I might add that, as ‘long as we are discussing along 
this line, of course we have a close liasion ° with the top members of our 
staff. 

Not only are they required to make daily reports to us at our daily 
meetings of any derelictions to which their attention may be called ; 
but we have a weekly meeting of the staff in the Commission which 
is informal and at which they are obliged to bring up or report to 
us the progress that they are making and any particular problems 
they may have. 

There is no lack of information between the staff—between the top 
staff and the Commission. 

We are working very closely all the while. 

Mr. Fry. Will the gentleman yield further ? 

Mr. WituiaMs. Yes. 

Mr. Friynr. Mr. Chairman, a few moments ago in response to my 
last question you said that there was an investigation still pending 
in this East Boston matter. 

Mr. Gapssy. Yes, sir. 

Mr. Friynt. The answer that you gave, while I am sure it was ade- 
quate I should have pursued one more question at that time. Now, 
can this committee assume, based upon your statement that if all 
companies acted to thwart and to somal to thwart the orders and 
directives of the Commission as the East Boston Co. has done, that it 
would emasculate the law? Can this committee now assume lat some 
definite affirmative action will come out of the pending investigation ? 

Mr. Gapspy. I think that is a question that we would have to 
decide on the record in the pending investigation, Mr. Flynt. I 
wouldn't like to say. 

Mr. Friynv. In view of the fact that this is, as you have stated, 
perhaps the most flagrant violator of Secur ities and Exchange Com- 
mission laws, regulations, orders, and directives 

Mr. Gapspy. You must remember, in the first place, Mr. Flynt, 
that this company has already been fined $3,000 and has paid that 
fine. 

Mr. Fuynvt. All right. 

Now, let me ask you this: Will $3,000 begin to even pay the salaries 
of the staff personnel involved in this invest igation ? 

Mr. Gapssy. That was the basis upon ‘which is was originally 
assessed. 

That was our best estimate of the cost to the Government. 

Mr. Fiynt. Including investigation and litigation ? 

Mr. Gapssy. Up to that time, yes, sir. 

That was the best estimate we could make. 

Mr. WitutaMs. I have one more point that I would like to clear 
up, Mr. Chairman. ‘That is this: 

You indicated a moment ago that you had little difficulty in getting 
compliance of the form 10-K requirement from companies over the 
country. 

Mr. Gapspy. 999 out of a thousand of them. 
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Mr. Wiiui1aMs. Yes. And you indicated also that probably the 
motivating factor in that was the imposition of section 32 penalties 
on them. 

Mr. Gapssy. That is the eventual result ; yes. 

Mr. Witu1aMs. I believe you said most of them had section 32 in 
mind when they would go ahead and comply without attempting to 
delay. 

Mr. Gapspy. Most people obey the law in this respect. 

Mr. Wiuu1aMms. I ask this not as a loaded question. I ask it very 
seriously. 

I will ask one question before I ask that. Has there ever been a 
criminal conviction under section 32 ? 

Mr, Gapssy. Not for nonfiling; no. 

Mr. Witu1aMs. There never has ? 

Mr. Gapssy. Not for nonfiling. There have been criminal 
convictions. 

Mr. Witurams. Here again I say this is not a loaded question. 
I am asking for inform: ation purposes. 

In view of that, and in view of the fact that what happened in 
the Fast Boston case has been so widely publicized and your action 
taken under section 32 to date, isn’t it reasonable to assume that 
section 32 will hardly be regarded as a serious threat in the future 
unless some changes are made in the policies of the Commission ¢ 

Mr. Gapssy. Section 32 is a pretty serious threat at all times, Mr. 
Williams, whether it is applied in a particular case or not. 

Mr. Gapspy. I might say section 32, of course, applies to any viola- 
tion of the statute, let alone this particular violation. 

Mr. Wiuu1aMs. Yet in view of the fact that no conviction has ever 
been obtained—I didn’t ask the question whether a prosecution had 
ever been made other than in the Hast Boston case—— 

Mr. Gapssy. No; no prosecution. 

Mr. WiuraMs. In view of that, then, the requirement for filing 
form 10-K and the threat of prosecution under section 32 really is 
minimal; isn’t it ? 

Mr. Gapssy. Oh, no. Because we have succeeded in enforcing 
compliance with the statutes without bringing this. Now whether 
we make criminal reference in this particular case is a matter still 
to be determined under the—to be determined in the pending private 
investigation. 

Mr. Witur1aMs. That is all, Mr. Chairman. 

The Cuatrman. Mr. Bennett. 

Mr. Bennett. Mr. Chairman, I don’t want to belabor this point, 
but in my opinion it is terrifically important to this particular phase 
of the Committee’s investigation. 

Can you assure us, or is it a fact that your private investigation 
is active or being actively considered ? or is it 





2 





Mr. Gapspy. Well, it is not closed yet, Mr. Bennett. 

Mr. Bennett. I know you said that. 

Mr. Gapssy. As long as it is not closed, it is under active considera- 
tion, yes. Any matter which is before us which is not closed is un- 
der active consideration. 

Mr. Bennett. It could be dormant, couldn’t it? 
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Let me put it this way: Are you doing anything about it; is any- 
body working on this investigation 

Mr. Gapssy. We are continually watching it, Mr. Bennett. And if 
anything requires us to proceed, we do. And until such time as we 
determine that the private investigation ought to be closed, we 
naturally keep it open. 

The CuarrMman. Well I think as a matter of appropriate procedure 
here it would be probably inappropriate for the Commission to at 
this time pinpoint what investigators might or might not be doing. 

Mr. Gapsspy. Excuse me, Mr. Harris. I haven’t seen the record 
in the private investigation. I can’t say what I am going to do in 
that case. 

The CHamman. We are not asking what you are going to do. 
Mr. Bennett is not asking you what are you going todo. He is asking 
you, will you do it? ' 

Mr. Gapsey. When the proper occasions arises, we will do it. 

The CuHamman. I know there is a great deal of concern and inter- 
est in this. And in order to be perfectly fair with reference to the 
investigation and all, it is my contention that when we come back in 
November that we want to have an additional report on what progress 
has been made. 

Mr. Gapssy. When it be becomes proper for us to close the private 
investigation and to make an order, you will be advised, of course. 

Mr. Bennett. That is the point. 

That is the point, Mr. Chairman, that is discouraging to me. I 
don’t want to accuse you of not being frank. But it seems that that 
kind of a statement is little bit less than frank. 

Mr. Gapssy. I don’t think it is, Mr. Bennett. 

Mr. Bennerr. Well this thing has been before the Commission 
for a long time. You have got all—you have got probably all the 
information in your hands that you will ever get. 

Mr. Gapsgy. I don’t know. 

Mr. Bennett. Well, are you trying to find out? 

Mr. Gapssy. Certainly. That is why the thing is open, in order 
that we may find out. 

Mr. Bennett. Well how long is it since anything has been done 
on this ? 

Mr. GapsBy. We have followed the case since it was in Boston all 
the while. 

Mr. Bennett. The case in Boston has nothing to do with your 
investigation. 

Mr. Gapspy. Yes it does, Mr. Bennett. The case in Boston offers 
us an opportunity to find out something further. I think that Con- 
gress very wisely gave us enormous latitude in the conduct of our 
administrative proceedings. 

Mr. Bennett. The case in Boston is under discussion and settle- 
ment. It hasn’t been tried, has it? 

Mr. Gapssy. It is still pending, yes. It has not been settled or 
tried. Depositions have been taken. We have learned things from 
the deposition. And until the case up there is settled, I don’t think 
we ought to close our administrative proceedings. 

Mr. Bennett. You are just going to leave the matter rest until 
the case in Boston is settled 
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Mr. Gapssy. We are not letting it rest, no. 

Mr. Bennett. But you are not coming to any conclusions in the 
case ? 

Mr. Gapssy. Certainly not. 

Mr. Bennett. Now when the case in Boston is finished, are you 
then going to conclude it promptly ? 

Mr. Gapsspy. At that time I don’t know of anything that will pre- 
vent us from concluding it. I don’t know. 

Mr. Bennetr. Will you give us an estimate of when this thing will 
be finished ? 

Mr. Gapssy. I don’t know. 

Mr. WiuiAs. Is it possible it might be wound up before Novem- 
ber 4? 

Mr. Gapssy. It might. 

The Crarrman. Did you say you didn’t know? 

Mr. Gapssy. I said I didn’t know. 

The Cuarrman. Proceed, Mr. Bennett. 

Mr. Bennett. I have one further question on the filing of the 10-K 
reports. Wouldn’t it be helpful to the Commission, to the public and 
to the Congress if the law would be amended to provide that the 
Commission report annually to Congress as to what company, if any, 
is delinquent in filing these reports? 

Mr. Gapssy. We can very well include that in the annual report if 
the subcomittee so desires. 

We don’t need legislation for that. 

Mr. Brennetr. There would be no harm, and probably a lot of good, 
done by putting a specific provision in the law requiring it. Because 
then at the end of each year, not only the Commission but the public, 
Congress, and everybody else would know whether there were any 
companies delinquent in filing these reports. And there wouldn’t be 
any question left to anybody’s discretion. 

Mr. Gapspy. We are supposed to put into the annual report a full 
discussion of what we do during the year. And it is perfectly per- 
tinent that we include that information that the subcommittee thinks 
is desirable. It doesn’t need special legislation, although special leg- 
islation, of course, would not—would not do any harm. 

The Cuatrman. Mr. Flynt. 

Mr. Friynt. Mr. Chairman, isn’t it a fact that if the private inves- 
tigation conducted by the investigation and legislation staff, or 
whatever the section may be called, of SEC concluded its private 
investigation into this matter on the 18th of February, 1957? 

Mr. Gapspsy. No, sir. 

It is still open. And we have a member of our staff in attendance 
at the proceedings in Boston at all times. 

Mr. Fiyntr. Have any reports filed by the investigatory staff been 
submitted to the Commission or to the General Counsel in a form 
similar to this that I hold in my hand since the date February 18, 
1957? 

Mr. Gapssy. That is a transcript of the testimony. That. was not 
submitted to the Commission. 

Mr. Friynt. Has anything been submitted to the Commission by 
the Commission’s own investigators since this date? 
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Mr. Gapssy. The Commission has been advised orally of the 
progress of the matter from time to time as anything happened. 

Mr. Fiynt. Has the Commission at any time since February 18, 
1957, requested any written reports of investigations ? 

Mr. Gapssy. Oh, I think there have been numerous reports to us 
since that time. 

Mr. Fiynvt. Are they in writing? 

Mr. Gapspy. No. Usually at the staff meetings. Orally. 

Mr. Fiynv. Has the Commission requested any written reports on 
this matter ? 

Mr. Gapssy. No. 

Mr. Fiynv. You spoke a moment ago of the proceedings in Boston. 
This involves the proceedings on behalf of minority stockholders; 
isn’t that correct ? 

Mr. Gapspy. That is right. 

Mr. Fiynt. Is there anything in connection with the proceeding by 
the minority stockholders now pending in Boston which would in any 
way preclude the Commission from arriving at a conclusion and a 
decision on the failure of the East Boston Co. to file 10—-K reports? 

Mr. Gapspy. I don’t know. I don’t know what will come out in 
the proceedings in Boston, Mr. Flynt. That is why the private 
investigation is being held open. 

Mr. Fiynv. Is it going to be held open forever ? 

Mr. Gapspy It will be held open until such time as we decide that 
it is no longer reasonable to hold it open, until we have decided we 
have all the facts that it is possible to get. 

Mr. Fiynr. Do you expect to receive any additional facts from the 
proceeding instituted by the minority stockholders which would in 
any way influence the final decision that you make or ought to make 
in connection with the flagrant and willful failure to file 10-K 


reports ? 

Mtr. Gapssy. I don’t know, Mr. Flynt. I don’t know what will 
come out in the proceedings in Boston. 

But whatever comes out, we will take it into consideration. 

Mr. Fiynr. Can you reasonably expect that anything will come out 
of the proceedings in Boston which would influence your decision in 
this willful and flagrant failure to file a 10-K report? 

Mr. Gapssy. We are certainly not going to close the situation until 
we find out that that is not—that nothing else is going to come out. 

Mr. Fiynvt. All right, sir. 

Then, suppose just for example the litigation by the minority stock- 
holders in Boston is never terminated ? 

Mr. Gapssy. We have got a 5-year criminal statute that we have to 
keep our eye on at all times. 

Mr. Fiynr. Then you will report prior to 1961? 

Mr. Gapssy. Oh, yes. 

Mr. Fiynt. Thank you, sir. 

The Cuarrman. Mr, O'Hara. 

Mr. O’Hara. Well, Mr. Chairman, is it not a fact that the fact that 
this lawsuit is pending in the Federal court has placed the Commis- 
sion in a different position than it would otherwise be as to taking 
final and conclusive action ? 

Mr. Gapspy. Yes. 
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Mr. O’Hara. And that whatever you might do preceding the de- 
termination of that might be considered an affront by the Federal 
court in Boston; is that not true ? 

Mr. Gapssy. I don’t think it would be proper for us to come to any 
conclusion prior to the termination of these proceedings, no. 

Mr. O’Hara. Well, it is an unusual situation with which the Com- 
mission is confronted with the facts as they are now; isn’t that true? 

Mr. Gapspy. Yes. 

Mr. O’Hara. It is not the usual situation that you have before us. 

Mr. Gapssy. No, this is unique. 

Mr. O’Hara. But it does delay the final determination of your part 
of the Securities and Exchange Commission in both the civil and 
criminal determination ? 

Mr. Gapspy. Very true. 

Mr. O’Hara. That is all I have. 

The Cuarrman. Are there any further questions on the Boston 
matter ? 

Mr. Fiynrt. Yes, sir. 

Mr. Chairman, I have a report here furnished to me by the staff of 
the subcommittee which is an order of the Securities and Exchange 
Commission dated February 24, 1956, which is long and I will not 
read it all. 

But I would like it to be incorporated at this point in the record. 
And I would like to refer to the section designed by Roman numeral 
III, which, after reciting the violations and the information reported 
to the Commission, says : 

The information reported to the Commission as set forth in section 2 hereof, 
if true, tends to show that the management of the East Boston Company and/or 
one or more of its officers, directors, stockholders, members, attorneys, account- 
ants, agents, employees, or persons acting in combination or concert with them 
have untrue statements of material facts in said forms 10-K, and the financial 
statements appended thereto; they have omitted statements of material facts 
required to be stated in said forms 10-K and financial statements are necessary 
to make the statements therein made not misleading, and have continued to 
violate Section 32(A) and the reporting requirements of Section 13 of the 


Securities and Exchange Act of 1934 and the Commission’s Rules and 
Regulations. 


(The document referred to follows:) 
UNITED STATES OF AMERICA 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION, Frsruary 24, 1956 
IN THE MATTER OF East Boston CoMPANY 


ORDER DIRECTING PRIVATE INVESTIGATION AND DESIGNATING OFFICERS TO TAKE 
TESTIMONY 


I 


The Commission’s public official files disclose that: 

A. The common stock of East Boston Company is registered on the Boston 
Stock Exchange, a national securities exchange, pursuant to Section 12(b) of 
the Securities Exchange Act of 1934 and the rules and regulations promulgated 
thereunder. 

B. East Boston Company was on July 13, 1955, ordered by the District Court 
of the United States for the District of Massachusetts to file its past due annual 
reports on Form 10-K with the Commission and with the Boston Stock Ex- 
change, and said Company, its officers, agents, employees, attorneys, successors, 
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and assigns were enjoined from failing to make timely filings of proper reports 
required under Section 13 of the Securities Exchange Act of 1934. 

Cc. Thereafter, on December 16, 1954, and pursuant to Section 13(a) (2) of the 
Securities Exchange Act of 1934 and the rules and regulations of the Commis- 
sion promulgated thereunder, the management of East Boston Company (‘East 
Boston”) filed with the Commission and the Boston Stock Exchange its annual 
reports (on Form 10-K) for its fiscal years ending March 31, 1948, 1949, 1950, 
1951, 1952, 1953, 1954, and 1955. Said annual reports included financial state- 
ments of East Boston Company for said years and of Boston Port Development 
Co., (“Boston Port’) a subsidiary of East Boston for the calendar years ending 
December 31, 1947, 1948, 1949, 1950, 1951, 1952, 1953, and 1954. The reports 
state that :— 

(1) During said fiscal years Bernard Goldfine owned beneficially and of 
record more than 40 per cent of East Boston’s outstanding common stock; he 
owed Boston Port amounts secured by notes increasing from $76,000 on Decem- 
ber 31, 1947, to $79,750 on December 31, 1954; and open accounts receivable 
increasing from over $5,000 on December 31, 1947, to nearly $50,000 on December 
$1, 1954. 

(2) During said fiscal years Alwyne F. Jealous was president, treasurer, and 
director of East Boston and a textile consultant employed by Northfield Mills, 
Inc. Said Alwyne F. Jealous has signed and subscribed on behalf of East Boston 
all of said annual reports for said fiscal years. 

(3) Benjamin Brown, certified public accountant, prepared the Balance 
Sheets, Profit and Loss Statements, and Schedules for both East Boston and 
Boston Port, which are attached to and made part of each of said annual reports. 

(4) During said fiscal years Horace Goldfine was a director of East Boston 
Company and a buyer employed by Northfield Mills, Ine. 

During said fiscal years Roland M. Packard was a director of East Boston 
Company and was employed as an accountant by Benjamin Brown, Public 
Accountant. 

(6) During fiscal year 1948 William J. McDonald was a director of East 
Boston; he owed Boston Port amounts secured by notes increasing from $51,000 
on December 31, 1947, to $84,750 on December 31, 1954; and open accounts 
receivable increasing from over $5,000 on December 31, 1947, to over $35,000 on 
December 31, 1954. 

(7) The amounts owed Boston Port by William J. McDonald and Bernard 
Goldfine are set forth in said financial statement as current assets of Boston 
Port. 

(8) On December 31, 1947, Boston Port owned a third mortgage dated July 
30, 1946, for $500,000 on the Little Building payable in six months at 4 per cent. 
On December 31, 1948, 1949, 1950, 1951, and 1952 Boston Port owned a third 
mortgage for $500,000 on said building payable with interest at 4 per cent. On 
December 31, 1953, and 1954, Boston Port owned a second mortgage in the same 
amount on said building payable with interest at 4 per cent. Said mortgage is 
set forth as a current asset as of the date of each financial statement. 

(9) On December 31, 1954, Boston Port owed Northfield Mills, Inc., $120,000. 

(10) Winthrop R. Scudder owed Boston Port various amounts secured by 
notes increasing from $3,500 on December 31, 1950, to $24,300 on December 
31, 1954. 

Ir 


Members of the Commission’s staff have reported information to the Com- 
mission which tends to show that— 

A. Alwyne F. Jealous and Roland M. Packard are directors of Northfield 
Mills, Ine. 

B. William J. McDonald died in 1948. 

C. Winthrop R. Scudder is the son-in-law of William J. McDonald, deceased, 
and is the administrator of his estate. 

D. No claim or suit was filed by or on behalf of Boston Port against the estate 
of William J. McDonald and it appears the claim may now be barred by the 
statute of limitations. 

E. The record title to the Little Building shows that on January 20, 1950, 
Boston Port’s mortgage was assigned to Morris Goldfine to secure payment 
of $103,000. 

F. Morris Goldfine (now deceased) is a brother of Bernard Goldfine. Horace 
Goldfine is a son of Bernard Goldfine and a nephew of Morris Goldfine, deceased. 
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G. East Boston failed to file semiannual reports on Form 9—-K for the first 
half of its fiscal year due on or before November 15, 1955, as required by Section 
13 of the Securities Exchange Act of 1934 and Rule X-13A-—13 thereunder. 

H. The last report of Bernard Goldfine on Form 4 in compliance with Section 
16(a) of the Securities Exchange Act of 1934 was filed for the month of May 
1942. Said report showed beneficial ownership of less than 20 per cent of East 
Boston’s outstanding common stock. No subsequent report of Bernard Goldfine 
has ever been filed. 

III 


The information reported to the Commission as set forth in section II hereof, 
if true, tends to show that the management of East Boston Company and/or one 
or more of its officers, directors, stockholders, members, attorneys, accountants, 
agents, employees, or persons acting in combination or concert with them have 
made untrue statements of material facts in said Forms 10—-K and the financial 
statements appended thereto; have omitted statements of material facts re- 
quired to be stated in said Forms 10-K and financial statements or necessary 
to make the statements therein made not misleading; and have continued to 
violate Section 32(a) and the reporting requirements of Section 13 of the Securi- 
ties Exchange Act of 1934 and the Commission’s rules and regulations. 


IV 


The Commission having considered the aforesaid deems it necessary and ap- 
propriate in the public interest and for the protection of investors that private 
investigation be made for the purpose of determining whether the management 
of East Boston Company and/or any of its officers, directors, stockholders, 
members, attorney, accountants, agents, employees, or persons acting in com- 
bination or concert with them have violated and are continuing to violate Sec- 


tion 32(a) and the reporting requirements of Section 13 of the Securities 
Exchange Act of 1934 and the Commission’s rules and regulations. 


v 


IT IS ORDERED, therefore, pursuant to Section 21(a) of the Securities Exchange 
Act of 1934 that a private investigation be held to inquire into and concerning 
the matters set forth in paragraphs I, II, and III hereof, the purpose of said 
investigation being to aid in the enforcement of said Act, to aid in prescribing 
rules and regulations under said Act, to secure information to serve as a basis 
for recommending further legislation concerning the matters to which the 
Securities Exchange Act of 1934 relates, and for such other purposes as are 
authorized by Section 21 of said Act. 

IT IS FURTHER ORDERED, pursuant to the provisions of Section 21(b) of the 
Securities Exchange Act of 1934, that Philip BE. Kendrick, Coleman Silbert, Wil- 
liam M. Prifti, Albert H. Lawson, Irving M. Pollack, Allen Kilmer, Elcanon 
Isaacs and Marvin Greene are each hereby designated as an officer of the Com- 
mission to conduct such investigation, and empowered to administer oaths and 
affirmations, subpena witnesses, compel their attendance, take evidence, wid 
require the production of any books, papers, correspondence, memorandums and 
other records deemed relevant or material to the inquiry, and to perform all 
other duties in connection therewith as authorized by law. 

By the Commission : 


Orvat L. DuBois, Secretary. 

Mr. Fiynv. This is an order of the Commission dated February 
24, 1956. 

Since that time has any directive emanated from the Commission 
itself to determine whether or not those facts contained in that infor- 
mation are true or untrue / 

Mr. Gapssy. That is the very purpose of the private investigation 
which was entered into pursuant to this order and no determination 
has been made as yet. 

Mr. Frynv. All right. 

These are very serious charges set forth in roman numeral ITT. 

Mr. Gapspy. They are. 
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Mr. Fiynt. It would seem to me that after a lapse of approxi- 
mately 30 months that in view of the serious nature of these charges 
that the Commission if it were seriously interested in determining 
the truth or untruth of this information would have requested a re- 
port of investigation; and if no report was forthcoming in response 
io an oral request, that the Commission might and perhaps should 
have requested such report in writing. 

Mr. Gapssy. In the first place, this order of investigation of Feb- 
ruary 24, 1956, was an order requiring an investigation of the filings 
which had been made prior to that time. Subsequent papers have 
been filed which amended those previous statements, corrected them, 
and supplied the information which was apparently lacking in the 
previous statements. 

Mr. Fiyntr. Which you have accepted. 

Mr. Gapssy. Which we have accepted, yes. 

But we are continuing the investigation nevertheless. And the 
decision under the order is the very decision that I have referred to 
as not being proper until such time as the investigation is closed. 

Mr. Fiynt. And that includes the termination of the litigation 
now pending by the minority stockholders in Boston ? 

Mr. Gapssy. Yes. 

Mr. Fiynr. Now going back to this: And we know from experience 
that a lot of this litigation by minority stockholders in many cor- 
porations is almost interminable—suppose the litigation instituted 
and initiated by the minority stockholders in Boston has not been 
terminated by 1961, is it your view that the Commission "ould act 
on the failure to file and properly file 10-K reports prior to that 
time ? 

Mr. Gapssy. We certainly will have to make a determination before 
the running of the criminal statute of limitations, yes. 

Mr. Frynr. Without regard to the termination or nontermination 
of the suit of the minority stockholders? 

Mr. Gapssy. That would be a consideration certainly which would 
make it imperative that we make a report before that time. 

Mr. Fiynr. Do you know, or can you ascertain when it was deter- 
mined by the Commission to initiate the private investigations which 
you have referred to? 

Mr. Gapssy. February 24, 1956. 

Mr. Fiynr. On this date to which I have just referred, and in the 
order from which I have just read ? 

Mr. Gapssy. That is the order. 

Mr. Fiynr. When was it actually initiated ? 

Mr. Gapspy. At that time. 

Mr. Fiynt. Immediately thereafter? 

Mr. Gapssy. Certainly. 

Mr. Fiynr. Thank you, Mr. Chairman. 

The Cuarrmaan. Thank you very much, Mr. Gadsby. 

Since this concludes the matter we are inquiring into with reference 
to the Boston matter, you may resume your statement at 2:30. 

The committee will adjourn until 2:30 this afternoon. 

(Whereupon, at 12:45 p.m., the subcommittee recessed until 2:30 
p.m.) 
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AFTERNOON SESSION 


The Cuarrman. The committee will come to order. 

This morning we had concluded the presentation by the Chairman 
and other members of the staff of the Commission regarding the 
Boston matter. It was understood that this afternoon in continuing 
the hearings, the Crowell-Collier Publishing Co., matter would be 
gone into, 

So, Mr. Chairman, you may proceed. If you prefer, you may take 
up your statement where you left off this morning. 

Mr. Gapssy. Very well. 

It is our understanding that the committee wishes us to place on 
the record an outline of the Commission’s actions with respect to cer- 
tain matters concerning the Crowell-Collier Publishing bo. and in 
particular with respect to the sale of $4 million principal amount of 
convertible debentures by that company during 1955 and 1956. 

This company first filed with the Commission in March 1946, when 
it submitted a registration statement under the Securities Act of 193: 
for the purpose of registering a hundred thousand shares of common 
stock for sale to the public by certain selling stockholders through 


underwriters. This registration statement became effective on April - 


29, 1946. The stock was not listed on any exchange and, as required 
by section 15(d) of the Securities Exchange Act of 1934, there was 
included in the registration statement an undertaking by the company 
to file with the Commission supplementary and periodic information, 
documents, and reports identical with those required by section 13 of 
that act in respect of a security listed and registered on a national 
securities exchange. 

Pursuant to such undertaking, the company thereafter filed annual 
and periodic reports with the Commission in accordance with the 
rules adopted pursuant to section 15(d) of the act until the under- 
taking became inoperative by virtue of the registration and listing of 
the company’s common stock on the American Stock Exchange in 
October 1955. 

On September 12, 1955, a form 8—K report was filed to report. the 
occurrence of certain events during the month of August 1955. This 
report recited, in substance, that the company had sold on August 10, 
1955, $3 million principal amount of its 5 percent convertible de- 
bentures due August 1, 1955, to a group of purchasers for aggregate 
cash proceeds of $3 million. It was further stated that: 

Said debentures were not registered under the Securities Act of 1938, as 
amended, by reason of the second clause—transactions by an issuer not involv- 
ing any public offering—of section 4(1) of the said act. Said debentures were 
taken for investment by the purchasers. 

The report also referred to the granting on the same date of an 
option to Elliott & Co., the broker-dealer firm which had secured the 
purchasers of the $3 million of debentures, to purchase an additional 
$1 million principal amount of such debentures at par, the sale of 
certain warrants to Elliott & Co., and also reported an amendment 
to the certificate of incorporation reducing the par value of the com- 
mon stock from $5 to $1, increasing the authorized stock from 1,700,000 
shares to 3 million shares and reducing the stated capital stock ac- 
count of the company to the par value of the then outstanding shares. 
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In September, the company filed a listing application for its com- 
mon stock on the American Stock Exchange and such listing became 
effective on October 13, 1955. ae 

Subsequent to that time, the company has filed annual and periodic 
reports pursuant to the provisions of section 18 of the Exchange Act 
and the rules and regulations of the Commission thereunder and has 
filed proxy material as required by the Commission’s proxy rules 
adopted pursuant to section 14(a) of that act. 

Prior to May 1956, the 1955 option to Elliott was canceled and the 
company determined to sell the debentures covered thereby for a price 
equivalent to the then market price of the common stock into which 
the debentures were convertible. During May and June of 1956, the 
debentures which had been optioned to Elliott & Co. the preceding 
August were sold by the company through Elliott & Co. for 
$1,600,000. These transactions were reported in form 8—K reports 
filed with the Commission in June 1956, and in July 1956. These 
reports stated that these debentures were sold in private transac- 
tions and were not registered under the Securities Act in reliance 
upon the exemption provided by section 4(1). 

Section 5 of the Securities Act makes it unlawful for any person 
to make use of any means or instrumentalities of transportation or 
communication in interstate commerce or of the mails to sell a security 
unless a registration statement with respect to such security is in 
effect. Section 4 provides among other things that the provisions of 
section 5 shall not apply to transactions by any person other than an 
issuer, underwriter, or dealer or to transactions by an issuer not 
involving any public offering. 

Section 3(a) provides in effect among other things that the pro- 
visions of section 5 shall not apply to any security exchanged by 
the issuer with its existing security holders exclusively where no 
commission or other remuneration is paid for soliciting such 
exchange. 

Section 2(11) defines the term “underwriter.” Section 17(a) 
makes it unlawful for any person to offer or sell by fraudulent 
representations any security, whether registered or not. 

‘he complaint and inquiry section of the New York office in the 
course of a routine inquiry with reference to complaints by a stock- 
holder, obtained information in February 1956, with respect to the 
identity of the purchasers of the debentures in the August trans- 
actions which caused the staff of that office to question whether the 
1955 debenture transaction was in fact exempt from the registration 
provisions of the Securities Act. Accordingly, an informal preliminary 
investigation was initiated by the New York office. 

A report of this investigation was received by the Washington 
oflice of the Commission in mid-December 1956, which advised that 
from the facts developed, the New York office believed that the trans- 
actions by the issuer and the original purchasers of the debentures in 
August 1955, and subsequent transatcions involving conversions and 
sales to the general public of the common stock appeared to have 
involved violations of section 5. 

_The information in such report also raised a question whether, in 
view of the financial difficulties being experienced by the company 
at the time of the initial sale of the debentures in August 1955, and 
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significant developments in the business subsequent thereto, there 
might have been violations of section 17(a) of the Securities Act. 

After considering the matter the Commission, in the interest of de- 
veloping the facts fully for the benefit of the public investor as 
promptly as possible and in order to assist the Commission to deter- 
mine what action, if any, should be taken, issued an order on Decem- 
ber 21 directing a public investigation of the facts and circumstances 
relating to the sale of both blocks of convertible debentures by the 
company and transactions thereafter by the purchasers and others in 
the aehantures and the common stock. 

Testimony was taken in this investigation for approximately 6 
weeks during January and February 1957. The staff, after reviewing 
the record, submitted its report and recommendations to the Com- 
mission. 

Thereafter, the Commission determined to publish a statement of 
its views with respect to the practices revealed by the investigation 
which were followed by the principals in the course of the financing 
in relation to the provisions of section 3(a) (9), 4(1), and section 
2(11) of the Securities Act. This public statement, Securities Act 
Release No. 3825, was issued on August 12, 1957, and given wide cir- 
culation throughout the country. Prior to the submission of the staff 
report, the company, in June 1957, had filed a registration statement 
under the Securities Act with respect to the convertible debentures 
and common stock. 

Finally, the Commission instituted proceedings under section 15 
(b), 15A(1) (2) and 15A(b) (4) of the 1934 act with respect to three 
broker-dealer firms which had played leading roles in the sale of the 
convertible debentures or the common stock. The results of these 
broker-dealer proceedings are reflected in Securities Exchange Act 
Releases Nos. 5688, 5689—an appeal from the Commission’s order in 
this case is pending in the U.S. Court of Appeals for the Second Cir- 
euit—and 5690, issued by the Commission on May 7, 1958. 

In addition, as reported in the Commission’s Litigation Release No. 
1146, August 12, 1958, the partners of one of the firms, both as indi- 
viduals and partners, consented to the entry of a permanent injunc- 
tion enjoining them from sales of securities of the Crowell-Collier 
Publishing Co. or any other securities in violation of section 5 of the 
Securities Act. 

The Crowell-Collier case in its overall aspects presented a number 
of difficult and complex problems, the solution of which involved fun- 
damental questions as to the purpose and meaning of several of the 
key provisions of the Securities Act of 1933. 

The scope and application of the exemptive provisions of section 
4(1) and section 3(a)(9) and the application of the definition of 
“wnderwriter” in section 2(11) affect a very large number of substan- 
tial transactions in securities, though the actual volume is not readily 
ascertainable. 
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Reliance by issuers and underwriters upon these exemptive pro- 
visions under circumstances not clearly within their intent and scope 
results in an evasion of the prospectus and disclosure requirements of 
the act and thus defeats one of the basic purposes of the statute. 

In the Commission’s view, the significance of the Crowell-Collier 
case lies not so much in the facts and details of the transactions of 
Crowell-Collier as a company, but rather with widespread practices 
and attitudes which had gradually developed over a period of time 
on the part of many people in construing certain exemptive provi- 
sions of the Securities Act. 

The case demonstrated, in our opinion, the need for a clear public 
expression by the Commission of its views as a guide for the financial 
community with respect to the practices revealed in the course of the 
investigation and in relation to the interpretation and administration 
of the Securities Act. 

Securities Act Release No. 3825 was published for that purpose. 
The various releases of the Commission to which I have referred are 
submitted at this time for the committee’s record. 

Many difficult problems arose in the course of this matter which 
I will not attempt to discuss in this statement. Members of the staff 
who handled the case are present and will endeavor to offer such as- 
sistance as the committee may wish. 

The CuairMAn. That concludes your statement on the Crovwell- 
Collier matter? 

Mr. Gapssy. Yes, sir. 

The Cuarrman. I can readily see that there have been some very 
complex problems. 

Mr. Gapspy. They are extremely so. 

The Cuarrman. Which should be analyzed in view of seeing if any 
amendments should be made in the law. 

Mr. Lishman, do you have some questions ? 

Mr. LisuMan. Yes, sir. 

The CuHairman. You may proceed. 

Mr. Lisuman. Mr. Chairman, is it not a fact that section 6 of the 
Securities Act of 1933 provides as to how a registration of securities 
statement shall be executed and filed with the Commission ? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. And is it a fact that the form S—1 of the Commis- 
sion is the form of registration statement under the Securities Act 
of 1933 which would have been employed by Crowell-Collier in con- 
nection with its debenture issue if it had registered ? 

Mr. Gapssy. That would have been the appropriate form, yes. 

Mr. Lisuman. At this point in the record I would like to have in- 
corporated in the record by means of reference the form S—1 pre- 
scribed by the Commission. 

The CHarrman. Let it be received. 
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(The document follows :) 
[As in effect 2/20/58] 


SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 
FORM S-1 


REGISTRATION STATEMENT UNDER THE SEcurRITIES AcT OF 1933 


(Address of principal executive offices) 
(Name and address of agent for service) 


Approximate date of commencement of proposed sale to the public__-_--------_. 


CALCULATION OF REGISTRATION FEE 


GENERAL INSTRUCTIONS 


A. Rule as to Use of Form S-1 


Form S-1 shall be used for registration under the Securities Act of 1933 of 
securities of all issuers for which no other form is authorized or prescribed, 
except that this form shall not be used for securities of foreign governments 
or political subdivision thereof. 


B. Application of General Rules and Regulations 


Attention is directed to the General Rules and Regulations under the Act, 
particularly those comprising Regulation C. That regulation contains general 
requirements regarding the preparation and filing of the registration statement. 
The definitions contained in Rule 405 should be especially noted. 


C. Documents Comprising Registration Statement 


The registration statement shall consist of the facing sheet of the form, the 
prospectus containing the information specified in Part I, the information called 
for by Part II, the undertaking to file reports, the required signatures, consents 
of experts, financial statements and exhibits and any other prospectus, informa- 
tion, undertaking, or documents which are required or which the registrant may 
file as a part of the registration statement. 


D. Form and Content of Prospectus 


(a) The purpose of the prospectus is to inform investors. Hence, the informa- 
tion set forth in the prospectus should be presented in clear, concise, under- 
standable fashion. Avoid unnecessary and irrelevant details, repetition, or the 
use of unnecessary technical language. The prospectus shall contain the infor- 
mation called for by all of the items of Part I of the form, except that no 
reference need be made to inapplicable items, and negative answers to any 
item may be omitted. 

(b) Unless clearly indicated otherwise, information set forth in any part of 
the prospectus need not be duplicated elsewhere in the prospectus. Where it is 
deemed necessary or desirable to call attention to such information in more than 
one part of the prospectus, this may be accomplished by appropriate cross refer- 
ence. In lieu of restating information in the form of notes to the financial state- 
ments, references should be made to other parts of the prospectus where such 
information is set forth. 


EH. Foreign Subsidiaries 

Information required by any item or other requirement of this form with 
respect to any foreign subsidiary may be omitted to the extent that the required 
disclosure would be detrimental to the registrant, provided a statement is made 
that such information has been omitted. In such case, a statement of the 
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names of the subsidiaries omitted shall be separately furnished. The Com- 
mission may, in its discretion, call for justification that the required disclosure 
would be detrimental. 


F. Exchange Offers 


If any of the securities being registered are to be offered in exchange for 
securities of any other issuer the prospectus shall also include the information 


’ which would be required by Item 6 to 10 inclusive and Item 12 if the securities 


of such other issuer were being registered on this form. Item 11 should be 
included if any promoter of such other issuer is a promoter, officer or director 
of the registrant or a security holder named in answer to Item 19(a). There 
shall also be included the information concerning such securities of such other 
issuer which. would be called for by Item 13, 14, or 15 if such securities were 
being registered. In connection with this instruction, reference is made to Rule 
409. 


G. Preparation of Part II 


(a) Part II of the registration statement shall contain the numbers and cap- 
tions of the items in Part II of the form, but the text of the items may be 
omitted provided the answers are so prepared as to indicate to the reader the 
coverage of the items without the necessity of referring to the text of the items 
or the instructions thereto. If the information required by any item of Part II 
is completely disclosed in the prospectus, reference may be made to the specific 
page or caption of the prospectus which contains such information. 

(b) If the information required by Items 26, 27, 28, or 30 has been given in a 
registration statement, application for registration or annual report filed with 
the Commission pursuant to any act administered by the Commission and no 
additional information is needed to make the information previously filed accu- 
rate, complete and up to date, the required information may be incorporated 
by a specific reference to the page or pages of the previous filing which contains 
such information. 


PART I. INFORMATION REQUIRED IN PROSPECTUS 


Item 1. Distribution Spread 


The information called for by the following table shall be given, in substan- 
tially the tabular form indicated, on the outside front cover page of the pros- 
pectus as to all securities being registered which are to be offered for cash (esti- 
mate, if necessary). 








| | 

| Price to | Underwriting} Proceeds to 
public discounts and} registrant or 

commissions | other persons 
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Instructions. 1. The term “commissions” has the meaning given in paragraph 
(17) of Schedule A of the Act. Only commissions paid by the registrant or 
selling security holders in cash are to be included in the table. Commissions 
paid by other persons, and other considerations to the underwriters, shall be 
set forth following the table with a reference thereto in the second column of 
the table. Any finder’s fees or similar payments shall be appropriately 
disclosed. 

2. If it is impracticable to state the price to the public, the method by which 
it is to be determined shall be explained. In addition, if the securities are to 
be offered at the market, or if the offering price is to be determined by a for- 
mula related to market prices, indicate the market involved and the market 
price as of the latest practicable date. 

3. If any of the securities being registered are to be offered for the account 
of security holders, refer on the first page of the prospectus to the information 
called for by Instruction 3 to Item 19. 


Item 2. Plan of Distribution 


(a) If the securities being registered are to be offered through underwriters, 
give the names of the principal underwriters, and state the respective amounts 
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underwritten. Identify each such underwriter having a material relationship 
to the registrant and state the nature of the relationship. State briefly the 
nature of the underwriters’ obligation to take the securities. 

Instructions. All that is required as to the nature of the underwriters’ obli- 
gation is whether the underwriters are or will be committed to take and to pay 
for all of the securities if any are taken, or whether it is merely an agency or 
“best efforts” arrangement under which the underwriters are required to take 
and pay for only such securities as they may sell to the public. Conditions 
precedent to the underwriters’ taking the securities, including ‘“‘market outs,” 
need not be described except in the case of an agency or “best efforts” arrange. 
ment. 

(b) State briefly the discounts and commissions to be allowed or paid to 
dealers, including all cash, securities, contracts, or other consideration to be re- 
ceived by any dealer in connection with the sale of the securities. 

Instruction. If any dealers are to act in the capacity of sub-underwriters and 
are to be allowed or paid any additional discounts or commissions for acting in 
such capacity, a general statement to that effect will suffice without giving the 
additional amounts to be so paid. 

(c) Outline briefly the plan of distribution of any securities being registered 
which are to be offered otherwise than through underwriters. 


Item 3. Use of Proceeds to Registrant 


State the principal purposes for which the net proceeds to the registrant from 
the securities to be offered are intended to be used, and the approximate amount 
intended to be used for each such purpose. 

Instructions. 1. Details of proposed expenditures are not to be given; for 
example, there need be furnished only a brief outline of any program of con- 
struction or addition of equipment. If any substantial portion of the proceeds 
has not been allocated for particular purposes, a statement to that effect shall 
be made together with a statement of the amount of proceeds not so allocated. 

2. Include a statement as to the use of the actual proceeds if they are not 
sufficient to accomplish the purposes set forth and the order of priority in which 
they will be applied. However, such statement need not be made if the under- 
writing arrangements are such that, if any securities are sold to the publie, 
it can be reasonably expected that the actual proceeds of the issue will not be 
substantially less than the estimated aggregate proceeds to the registrant as 
shown under Item 1. 

3. If any material amounts of other funds are to be used in conjunction 
with the proceeds, state the amounts and sources of such other funds. If any 
material part of the proceeds is to be used to discharge a loan, the item is to 
be answered as to the use of the proceeds of the loan if the loan was made 
within one year; otherwise, it will suffice to state that the proceeds are to be 
used to discharge the indebtedness created by the loan. 

4. If any material amount of the proceeds is to be used to acquire assets, 
otherwise than in the ordinary course of business, briefly describe the assets 
and give the names of the persons from whom they are to be acquired. State 
the cost of the assets to the registrant and the principle followed in determining 
such cost. 


Item 4. Sales Otherwise than for cash 


If any of the securities being registered are to be offered otherwise than for 
cash, state briefly the general purposes of the distribution, the basis upon which 
the securities are to be offered, the amount of compensation and other expenses 
of distribution, and by whom they are to be borne. 

Instruction. If the distribution is to be made pursuant to a plan of acquisi- 
tion, reorganization, readjustment or succession describe briefly the general ef- 
fect of the plan and state when it became or is to become operative. As to 
any material amount of assets to be acquired under the plan, furnish informa- 
tion corresponding to that required by Instruction 4 of Item 3. See also Gen- 
eral Instruction F. 


Item 5. Capital Structure 


Furnish the information called for by the following table, in substantially 
the tabular form indicated, as to each class of securities of the registrant and 
each class of securities, other than those owned by the registrant or its totally- 
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held subsidiaries, of all subsidiaries whose financial statements are filed with 
the registration statement on either a consolidated or individual basis: 


OR CMON. oo eee eee eed eee a SL 
Seeast authorized orto be authorised... .L. 2.24.4. re ee a 
Amount outstanding as of a specified date within 90 days__...-.--_----------- 
Amount to be outstanding if all securities being registered are sold____....---~- 


Instructions. 1. Securities held by or for the account of the issuer thereof 
are not to be included in the amount outstanding, but the amount so held 
shall be stated in a note to the table. Also set forth in a note to the table a 
cross reference to the note in the financial statements containing information 
concerning the extent of obligations under leases on real property. 

2. Indebtedness evidenced by drafts, bills of exchange, bankers’ acceptances 
or promissory notes may be set forth in a single aggregrate amount under an 
appropriate caption such as “Sundry Indebtedness.” 

8. A registrant may, at its option, include in the table the capital share 
liability in dollars, as well as the amount, of each class of shares shown in the 
table, together with capital surplus and earned surplus. Surplus shall be 
shown in the same manner as in the balance sheet of the registrant, or in the 
consolidated balance sheet of the registrant and subsidiaries, if such a con- 
solidated balance sheet is included in the prospectus. 


Item 6. Summary of earnings 


Furnish in comparative columnar form a summary of earnings for the regis- 
trant or for the registrant and its subsidiaries consolidated, or both, as appro- 
priate, for each of the last five fiscal years of the registrant (or for the life 
of the registrant and its immediate predecessors, if less) and for any period 
between the end of the latest of such fiscal years and the date of the latest bal- 
ance sheet furnished, and for the corresponding period of the preceding fiscal 
year. In connection with such summary, whenever necessary, reflect informa- 
tion or explanation of material significance to investors in appraising the resuits 
shown, or refer to such information or explanation set forth elsewhere in the 
prospectus. 

Instruction. 1. Include comparable data for any additional fiscal years neces- 
sary to keep the summary from being misleading. Subject to appropriate vari- 
ation to conform to the nature of the business or the purpose of the offering. 
the following items shall be included; net sales or operating revenues; cost of 
goods sold or operating expenses (or gross profit) ; interest charges; income 
taxes; net income; special items; and net income and special items. The 
summary shall reflect the retroactive adjustment of any material items affecting 
the comparability of the results. See Item 21(b). 

2. If common stock is being registered, the summary shall be prepared to 
present earnings applicable to common stock. Per share earnings and dividends 
declared for each period of the summary shall also be included unless 
inappropriate. 

3. A registrant which is engaged primarily (i) in the generation, transmis- 
sion or distribution of electricity, the manufacture, mixing, transmission or 
distribution of gas, the supplying or distribution of water or in furnishing 
telephone or telegraph services or (ii) in holding securities in such companies, 
may, at its option, include a summary for a twelve months period to the date 
of the latest balance sheet furnished, in lieu of both the summary for the 
interim period between the end of the last fiscal year and such balance sheet. 
date and the summary for the corresponding period of the preceding fiscal year. 

4. A registrant may, at its option, show in tabular form for each fiseal year 
or other period, the ratio of earnings (computed in accordance with generally 
accepted accounting principles after all operating and income deductions, except 
taxes based on income or profits and fixed charges) to fixed charges. The term 
“fixed charges” shall mean (i) interest and amortization of debt discount and 
expenses and premium on all indebtedness: (ii) an appropriate portion of 
rentals under long-term leases and (iii) in case consolidated figures are used, 
preferred stock dividend requirements of consolidated subsidiaries, excluding 
in all cases, items eliminated in consolidation. In the ease of utilities, inter- 
est credits charged to construction should be added to gross income and not 
deducted from interest. If the ratio is show, the pro forma ratio of earnings 
to fixed charges adjusted to give effect to the issuanee of securities being reg- 
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istered and to any presently proposed issuance, retirement or redemption of 
securities should be disclosed. Any registrant electing to show the ratio of 
earnings to fixed charges, in accordance with this instruction, shall file as an 
exhibit a statement setting forth in reasonable detail the computations of such 
ratios. For the purpose of this exhibit and the pro forma ratio referred to 
above, an assumed maximum interest rate may be used on securities as to which 
the interest rate has not yet been fixed, which assumed rate should be shown, 

5. In connection with any unaudited summary for an interim period or peri- 
ods between the end of the last fiscal year and the balance sheet date, and 
any comparable unaudited prior period, a statement shall be made that all 
adjustments necessary to a fair statement of the results for such interim period 
or periods, have been included. In addition, there shall be furnished in such 
eases, as supplemental information but not as a part of the registration state- 
ment, a letter describing in detail the nature and amount of any adjustments, 
other than normal recurring accruals, entering into the determination of the 
results shown. 

6. If long term debt or preferred stock is being registered, there shall be 
shown the annual interest requirements on such long term debt or the annual 
dividend requirements on such preferred stock. To the extent that an issue 
represents refunding or refinancing, only the additional annual interest or 
dividend requirements shall be stated. 


Item 7. Organization Of registrant 


State the year in which the registrant was organized, its form of organiza- 
tion (such as “A corporation,” “An unincorporated association” or other appro- 
priate statement) and the name of the State or other jurisdiction under the 
laws of which it was organized. 


Item 8. Parents of Registrant 


List all parents of the registrant showing the basis of control and, as to 
each parent, the percentage of voting securities owned or other basis of control 
by its immediate parent, if any. 

Instructions. 1. Include the registrant and show the percentage of its voting 
securities owned or other basis of control by its immediate parent. In case 
any parent is a resident of, or a corporation or other organization formed under 
the laws of, any foreign country, give the name of such country for each such 
foreign parent, and, if it is a corporation or other organization, state briefly 
the nature of the organization. 

2. If the securities being registered are to be issued in connection with or 
pursuant to a plan of acquisition, reorganization, readjustment or succession, 
indicate, so far as practicable, the status to exist upon consummation of the plan, 


Item 9. Description of Business 


(a) Briefly describe the business done and intended to be done by the reg- 
istrant and its subsidiaries and the general development of such business during 
the past five years. If the business consists of the production or distribution 
of different kinds of products or the rendering of different kinds of services, 
indicate, insofar as practicable, the relative importance of each product or 
service or class of similar products or services which contributed 15% or more 
to the gross volume of business done during the last fiscal year. 

Instructions. 1. The description shall not relate to the powers and objects 
specified in the charter, but to the actual business done and intended to be 
done. Include the business of subsidiaries of the registrant only insofar as 
is necessary to understand the character and development of the business 
conducted by the total enterprise. 

2. In describing developments, information shall be given as to matters such 
as the following: The nature and results of any bankruptcy, receivership or 
similar proceedings with respect to the registrant or any of its significant sub- 
sidiaries; the nature and results of any other materially important reorgani- 
zation, readajustment or succession of the registrant or any of its significant 
subsidiaries; the acquisition or disposition of any material amount of assets 
otherwise than in the ordinary course of business; any materially important 
changes in the types of products produced or services rendered by the regis- 
trant and its subsidiaries; and any materially important changes in the mode 
of conducting the business, such as fundamental changes in the methods of 
distribution. 
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(b) Indicate briefly, to the extent material, the general competitive conditions 
in the industry in which the registrant and its subsidiaries are engaged or intend 
to engage, and the position of the enterprise in the industry. If several products 
or services are involved, separate consideration should be given to the principal 
products or services or classes of products or services. 


Item 10. Description of Property 

State briefly the location and general character of the principal plants, mines 
and other materially important physical properties of the registrant and its 
subsidiaries. If any such property is not held in fee or is held subject to any 
major encumbrance, so state and briefly describe how held. 

Instructions. 1. What is required is information essential to an investor’s 
appraisal of the securities being registered. Such information should be fur- 
nished as will reasonably inform investors as to the suitability, adequacy, pro- 
ductive capacity and extent of utilization of the facilities used in the enterprise. 
Detailed descriptions of the physical characteristics of individual properties or 
legal descriptions by metes and bounds are not required and should not be given. 

2. In the case of an extractive enterprise, material information should be 
given as to production, reserves, locations, developments and the nature of the 
registrant’s interest. Where individual properties are of major significance to 
the enterprise (i) more detailed information concerning these matters should 
be furnished, including the results of development in the area and significant 
geological structures and formations, where appropriate and (ii) appropriate 
maps should be used to disclose location data of significant properties except 
where numerous maps would be required. Where the report of an engineer 
or other expert is referred to in the prospectus, a copy of the full report normally 
should be furnished as supplemental information but not as a part of the regis- 
tration statement. 


Item 11. Organization within 5 years 

If the registrant was organized within the past 5 years, furnish the following 
information : 

(a) State the names of the promoters, the nature and amount of anything 
of value (including money, property, contracts, options or rights of any kind) 
received or to be received by each promoter directly or indirectly from the 
registrant, and the nature and amount of any assets, services or other considera- 
tion therefor received or to be received by the registrant. The term “promoter” 
is defined in Rule 405. 

(b) As to any assets acquired or to be acquired by the registrant from a 
promoter, state the amount at which acquired or to be acquired and the prin- 
ciple followed or to be followed in determining the amount. Identify the 
persons making the determination and state their relationship, if any, with the 
registrant or any promoter. If the assets were acquired by the promoter within 
two years prior to their transfer to the registrant, state the cost thereof to the 
promoter. 

Item 12. Pending Legal Proceedings 

Briefly describe any material pending legal proceedings, other than ordinary 
routine litigation incidental to the business, to which the registrant or any of 
its subsidiaries is a party or of which any of their property is the subject. In- 
clude the name of the court or agency in which the proceedings are pending, 
the date instituted and the principal parties thereto. Include similar informa- 
tion as to any such proceedings known to be contemplated by governmental 
authorities. 

Instructions. 1. If the business ordinarily results in actions for negligence or 
other claims, no such action or claim need be described unless it departs from 
the normal kind of such actions. 

2. No information need be given with respect to any proceeding which in- 
volves primarily a claim for damages if the amount involved, exclusive of in- 
terest and costs, does not exceed 15 percent of the current assets of the regis- 
trant and its subsidiaries on a consolidated basis. However, if any proceeding 
presents in large degree the same issues as other proceedings pending or known 
to be contemplated, the amount involved in such other proceedings shall be in- 
cluded in computing such percentage. 

8. Notwithstanding Instructions 1 and 2, any material bankruptcy, receiver- 
ship, or similar proceeding with respect to the registrant or any of its significant 
subsidiaries shall be described. Any material proceedings to which any direc- 
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tor, officer or affiliate of the registrant, any security holder named in answer 
to Item 19(a), or any associate of any such director, officer or security holder, 
is a party adverse to the registrant or any of its subsidiaries shall also be 
described. 


Item 13. Capital Stock Being Registered 


If capital stock is being registered, state the title of the class and furnish the 
following information: 

(a) Outline briefly (1) dividend rights; (2) voting rights; (3) liquidation 
rights; (4) preemptive rights; (5) conversion rights; (6) redemption provi- 
sions; (7) sinking fuud provisions; and (8) liability to further calls or to 
assessment by the registrant. 

(b) If the rights of holders of such stock may be modified otherwise than by 
a vote of a majority or more of the shares outstanding, voting as a class, so 
state and explain briefly. 

(ec) Outline briefly any restriction on the repurchase or redemption of shares 
by the registrant while there is any arrearage in the payment of dividends or 
sinking fund installments. If there is no such restriction, so state. 

Instructions. 1. This item requires only a brief summary of the provisions 
which are pertinent from an investment standpoint. A complete legal descrip- 
tion of the provisions referred to is not required and should not be given. Do 
not set forth the provisions of the governing instruments verbatim; only a 
succinct résumé is required. 

2. If the rights evidenced by the securities being registered are materially 
limited or qualified by the rights of any other class of securities, include such 
information regarding such other securities as will enable investors to under- 
stand the rights evidenced by securities being registered. If any securities 
being registered are to be offered in exchange for other securities, an appropri- 
ate description of such other securities shall be given. No information need 
be given, however, as to any class of securities all of which will be redeemed 
and retired, provided appropriate steps to assure such redemption and retire- 
ment will be taken prior to or upon delivery by the registrant of the securities 
being registered. 


Item 14. Long-Termed Debt Being Registered 


If long-term debt is being registered, outline briefly such of the following as 
are relevant: 

(a) Provisions with respect to interest, conversion, maturity, redemption, 
amortization, sinking fund or retirement. 

(b) Provisions with respect to the kind and priority of any lien securing the 
issue, together with a brief identification of the principal properties subject to 
such lien. 

(c) Provisions restricting the declaration of dividends or requiring the main- 
tenance of any ratio of assets, the creation or maintenance of reserves or the 
maintenance of properties. 

(d) Provisions permitting or restricting the issuance of additional securities, 
the withdrawal of cash deposited against such issuance, the incurring of addi- 
tional debt, the release or substitution of assets securing the issue, the modi- 
fication of the terms of the security, and similar provisions. 

Instructions. 1. In the case of secured debt, there should be stated (i) the 
approximate amount of unbonded bondable property available for use against 
the issuance of bonds, as of the most recent practicable date, and (ii) whether 
the securities being registered are to be issued against such property, against 
the deposit of cash, or otherwise. 

2. Provisions permitting the release of assets upon the deposit of equivalent 
funds or the pledge of equivalent property, the release of property no longer 
required in the business, obsolete property or property taken by eminent domain, 
the application of insurance moneys, and similar provisions, need not be 
described. 

(e) The name of the trustee and the nature of any material relationship with 
the registrant or any of its affiliates; the percentage of securities of the class 
necessary to require the trustee to take action, and what indemnification the 
trustee may require before proceeding to enforce the lien. 

(f) The general type of event which constitutes a default and whether or 
not any periodic evidence is required to be furnished as to the absence of default 
or as to compliance with the terms of the indenture. 
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Instructions. 1. The instructions to Item 13 shall also apply to this item. 
Section 305(a)(2) of the Trust Indenture Act of 1939 shall not be deemed to 
require the inclusion in the registration statement or in the prospectus of any 
information not required by this form. 

2. If the registrant would be entitled to use Form S—9 for registration of 
the securities being described in response to this item, the information called for 
by paragraphs (e) and (f) may be omitted provided the exhibit called for by 
Instruction 5 of the Instructions as to Exhibits in Form S~9 is filed. 


Item 15. Other Securities Being Registered 

If securities other than capital stock or long-term debt are being registered, 
outline briefly the rights evidenced thereby. If subscription warrants or rights 
are being registered, state the title and amount of securities called for, the 
period during which and the price at which the warrants or rights are 


exercisable. 
Instruction. The instructions to Item 13 shall also apply to this item. 


Item 16. Directors and Executive Officers 

List the names of all directors and executive officers of the registrant and 
all persons chosen to become directors or executive officers. Indicate all posi- 
tions and offices with the registrant held by each person named, and the prin- 
cipal occupations during the past five years of each excutive officer and each 
person chosen to become an executive officer. 

Instructions. 1. If any person chosen to become a director or executive officer 
has not consented to act as such, so state. 

2. For the purpose of this item, the term “executive officer” means the presi- 
dent, vice president, secretary and treasurer, and any other officer who performs 
similar policymaking functions for the registrant. 


Item 17. Remuneration of Directors and Officers 


(a) Furnish the following information in substantially the tabular form 
indicated below as to all direct renumeration paid by the registrant and its 
subsidiaries during the registrant’s last fiscal year to the following persons 
for services in all capacities: 

(1) Each director, and each of the three highest paid officers, of the 
registrant whose aggregate direct remuneration exceeded $30,000, naming 
each such person. 

(2) All directors and officers of the registrant as a group, without naming 
them. 


ca? seas Gf MmGIviaual OF Jeter UL STOUR. ee 
(B) Capacities in which remuneration was received_._.__._._._-_-_-_-___--_-----~ 
ran) eeromate direct, rediunerarctl..... 4. eee ee eee 


Instructions. 1. This item applies to any person who was a director or officer 
of the registrant at any time during the period specified. However, information 
need not be given for any portion of the period during which such person was 
not a director or officer of the registrant. 

2. The information is to be given on an accrual basis if practicable. The 
tables required by this paragraph and paragraph (b) may be combined if the 
registrant so desires. 

3. Do not include remuneration paid to a partnership in which any director 
or officer was a partner, but see Item 20. 

4. If the registrant has not completed a full fiscal year since its organization 
or if it acquired or is to acquire the majority of its assets from a predecessor 
within the current fiscal year, the information shall be given for the current 
fiscal year, estimating future payments, if necessary. To the extent that such 
remuneration is to be computed upon the basis of a percentage of profits, it 
will suffice to state such percentage without estimating the amount of such 
profits to be paid. 

5. If any part of the remuneration shown in response to this item was paid 
pursuant to a material bonus or profit-sharing plan, briefly describe the plan and 
the basis upon which directors or officers participate therein. See Instruction 
1 to paragraph (b) for the meaning of the term “plan.” 

(b) Furnish the following information, in substantially the tabular form 
indicated below, as to all pension or retirement benefits proposed to be paid 
under any existing plan in the event of retirement at normal retirement date, 
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directly or indirectly, by the registrant or any of its subsidiaries to each director 
or officer named in answer to paragraph (a) (1) above: 


CA) mee OE Ti Vie ee ee ee eee el eee db Sl ae 
(B) Amounts set aside or accrued during registrant’s last fiscal year___._--___ 
(C) Estimated annual benefits upon retirement_._--.-..---...-----~--------. 


Instructions. 1. The term “plan” in this item includes all plans, contracts, 
authorizations or arrangements, whether or not set forth in any formal 
document. 

2. Column (B) need not be answered with respect to amounts computed on 
an actuarial basis under any plan which provides for fixed benefits in the event 
of retirement at a specified age or after a specified number of years of service. 

8. The information called for by Column (C) may be given in a table showing 
the annual benefits payable upon retirement to persons in specified salary 
classifications. 

4. In the case of any plan (other than those specified in Instruction 2) where 
the amount set aside each year depends upon the amount of earnings of the 
registrant or its subsidiaries for such year or a prior year, or where it is other- 
wise impracticable to state the estimated annual benefits upon retirement, there 
shall be set forth, in lieu of the information called for by Column (C), the 
aggregate amount set aside or accrued to date, unless it is impracticable to do 
so, in which case there shall be stated the method of computing such benefits. 

(ec) Describe briefly all remuneration payments (other than payments re 
ported under paragraph (a) or (b) of this item) proposed to be made in the 
future, directly or indirectly, by the registrant or any of its subsidiaries pur- 
suant to any existing plan or arrangement to (i) each director or officer named 
in answer to paragraph (a)(1), naming each such person, and (ii) all directors 
and officers of the registrant as a group, without naming them. 

Instruction. 1. Information need not be included as to payments to be made 
for, or benefits to be received from, group life or accident insurance, group 
hospitalization or similar group payments or benefits. If it is impracticable to 
state the amount of remuneration payments proposed to be made, the aggregate 
amount set aside or accrued to date in respect of such payments should be 
stated, together with an explanation of the basis for future payments. 


Item 18. Options to Purchase Securities 


Furnish the following information as to options to purchase securities from 
the registrant or any of its subsidiaries, which are outstanding as of a specified 
date within 30 days prior to the date of filing. 

(a) Describe the options, stating the material provisions including the con- 
sideration received and to be received for such options by the grantor thereof 
and the market value of the securities called for an the granting date. If, 
however, the options are “restricted stock options” as defined in Section 421 
of the Internal Revenue Code of 1954 only the following is required: (i) a 
statement to that effect, (ii) a brief description of the terms and conditions 
of the options or of the plan pursuant to which they were issued, and (iii) a 
statement of the provisions of the plan or options with respect to the relation- 
ship between the option price and the market price of the securities at the date 
when the options were granted, or with respect to the terms of any variable 
price option. 

(b) State (i) the title and amount of the securities called for by such options: 
(ii) the purchase prices of the securities called for and the expiration dates of 
such options; and (iii) the market value of the securities called for by such 
options as of the latest practicable date. 

Instruction. In case a number of options are outstanding having different prices 
and expiration dates, the options may be grouped by prices and dates. If this 
produces more than five separate groups then there may be shown only the range 
of the expiration dates and the average purchase prices, i.e., the aggregate 
purchase price of all securities of the same class called for by all outstanding 
options to purchase securities of that class divided by the number of securities 
of such class so called for. 

(c) Furnish separately the information called for by paragraph (b) above 
for all options held by (i) each director or officer named in answer to paragraph 
(a) (1) of Item 17 naming each such person, and (ii) all directors and officers 
as a group without naming them. 
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Instructions. 1. The term “options” as used in this item includes all options, 
warrants and rights other than those issued to security holders as such on a 
pro rata basis. 

2. The extension of options shall be deemed the granting of options within 
the meaning of this item. 

8. Where the total market value of securities called for by all outstanding 
options as of the specified date referred to in this item does not exceed $10,000 
for any officer or director named in answer to paragraph (a)(1) of Item 17, 
or $30,000 for all officers and directors as a group, or for all option holders as 
a group, this item need not be answered with respect to options held by such 
person or group. 


Item 19. Principal Holders of Securities 


Furnish the following information as of a specified date within 90 days prior 
to the date of filing in substantially the tabular form indicated: 

(a) As to the voting securities of the registrant owned of record or benefi- 
cially by each person who owns of record, or is known by the registrant to own 
beneficially, more than 10 percent of any class of such securities. Show in 
Column (3) whether the securities are owned both of record and beneficially, 
of record only, or beneficially only, and show in Columns (4) and (5) the re- 
spective amounts and percentages owned in each such manner: 


(1) Name and Address 
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(3) Type of Ownership 
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(b) As to each class of equity securities of the registrant or any of its parents 
or subsidiaries, other than directors’ qualifying shares, beneficially owned 
directly or indirectly by all directors and officers of the registrant, as a group, 
without naming them. 
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Instructions. 1. The percentages are to be calculated on the basis of the amount 
of outstanding securities, excluding securities held by or for the account of the 
issuer. In any case where the amount owned by directors and officers as a 
group is less than 1 percent of the class, the percent of the class owned by them 
may be omitted. 

2. If the equity securities are being registered in connection with, or pursuant 
to, a plan of acquisition, reorganization, readjustment or succession, indicate, as 
far as practicable, the status to exist upon consummation of the plan on the 
basis of present holdings and commitments. 

3. If any of the securities being registered are to be offered for the account of 
security holders, name each such security holder and state the amount of the 
securities owned by him, the amount to be offered for his account, and the 
amount to be owned after the offering. 

4. If, to the knowledge of the registrant or any principal underwriter of the 
securities being registered, more than 10 percent of any class of voting securities 
of the registrant are held or are to be held subject to any voting trust or other 
similar agreement, state the title of such securities, the amount held or to be 
held and the duration of the agreement. Give the names and addresses of the 
voting trustees and outline briefly their voting rights and other powers under 
the agreement. 


Item 20. Interest of Management and Others in Certain Transactions 


Describe briefly, and where practicable state the approximate amount of any 
material interest, direct or indirect, of any of the following persons in any ma- 
terial transactions during the last three years, or in any material proposed 
transactions, to which the registrant or any of its subsidiaries was, or is to be, 
a party: 

(a) Any director or officer of the registrant ; 
(b) Any security holder named in answer to Item 19(a) ; 
(c) Any associate of any of the foregoing persons. 

Instructions. 1. See Instruction 1 to Item 17(a). Include the name of each 

person whose interest in any transaction is described and the nature of the rela- 
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tionship by reason of which such interest is required to be described. Where it 
is not practicable to state the approximate amount of the interest, the approxi- 
mate amount involved in the transaction shall be indicated. 

2. As to any transaction involving the purchase or sale of assets by or to the 
registrant or any subsidiary, otherwise than in the ordinary course of business, 
state the cost of the assets to the purchaser and the cost thereof to the seller 
if acquired by the seller within two years prior to the transaction. 

3. This item does not apply to any interest arising from the ownership of 
securities of the registrant where the security holder receives no extra or spe 
cial benefit not shared on a pro rata basis by all other holders of the same class, 

4. No information need be given in answer to this item as to any remuneration 
not received during the registrant’s last fiscal year or as to any remuneration 
or other transaction disclosed in response to Items 17 or 18. 

5. Information should be included as to any material underwriting discounts 
and commissions upon the sale of securities by the registrant where any of the 
specified persons was or is to be a principal underwriter or is a controlling per- 
son, or member, of a firm which was or is to be a principal underwriter. In- 
formation need not be given concerning ordinary management fees paid by under- 
writers to a managing underwriter pursuant to an agreement among underwriters 
the parties to which do not include the registrant or its subsidiaries. 

6. No information need be given in answer to this item as to any transaction 
or any interest therein where: 

(i) the rates or charges involved in the transaction are fixed by law 
or determined by competitive bids ; 

(ii) the interest of the specified persons in the transaction is solely that 
of a director of another corporation which is a party to the transaction; 

(iii) the transaction involves services as a bank depository of funds, trans- 
fer agent, registrar, trustee under a trust indenture, or Other similar 
services ; 

(iv) the interest of the specified persons, including all periodic install 
ments in the case of any lease or other agreement providing for periodic 
payments or installments, does not exceed $30,000 ; 

(v) the transaction does not involve remuneration for services, directly 
or indirectly, and (A) the interest of the specified persons arises from the 
ownership individually and in the aggregate of less than 10% of any class 
of equity securities of another corporation which is a party to the transac 
tion, (B) the transaction is in the ordinary course of business of the re 
gistrant or its subsidiaries, and (C) the amount of such transaction or 
series of transactions is less than 10% of the total sales or purchases, as 
the case may be, of the registrant and its subsidiaries. 

7. Information shall be furnished in answer to this item with respect to trans 
actions not excluded above which involve remuneration, directly or indirectly, 
to any of the specified persons for services in any capacity unless the interest 
of such persons arises solely from the ownership individually and in the ag: 
gregate of less than 10% of any class of equity securities of another corpora- 
tion furnishing the services to the registrant or its subsidiaries. 

8. This item does not require the disclosure of any interest in any transac- 
tion unless such interest and transaction are material. 


Item 21. Financial Statements 


Include in the prospectus all financial statements called for by the Instrue- 
tions as to Financial Statements for this form, except as provided in paragraphs 
(a) and (b) below: 

(a) All schedules to balance sheets and profit and loss statements may be 
omitted from the prospectus except (1) those prepared in accordance with 
Rules 12-16 and 12-382 of Regulation S—-X which are applicable to balance sheets 
and profit and loss statements included in the prospectus, and (2) those pre- 
pared in accordance with Rule 12-27 in Regulation S—X which are applicable 
to a company’s latest balance sheet included in the prospectus. All historical 
information required by Part B of the Instructions as to Financial Statements 
may also be omitted from the prospectus. 

(b) If either the profit and loss or earned surplus statements required are 
included in their entirety in the summary of earnings required by Item 6, the 
statements so included need not be otherwise included in the prospectus or else- 
where in the registration statement. 
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PART II. INFORMATION NOT REQUIRED IN PROSPECTUS 


Item 22. Marketing Arrangements 

Briefly describe any arrangement known to the registrant or to any person 
named in answer to Item 2 or 19(a) made for any of the following purposes: 

(a) To limit or restrict the sale of other securities of the same class as those 
to be offered for the period of distribution. 

(b) To stabilize the market for any of the securities to be offered. 

(c) For withholding commissions, or otherwise to hold each underwriter or 
dealer responsible for the distribution of his participation. 

Instruction. If the answer to this item is contained in an exhibit, the item may 
be answered by cross-reference to the relevant paragraphs of the exhibit. 


Item 23. Other Expenses of Issuance and Distribution 

Furnish a reasonably itemized statement of all expenses in connection with 
the issuance and distribution of the securities being registered, other than under- 
writing discounts and commissions. If any of the securities being registered 
are to be offered for the account of security holders, indicate the portion of such 
expenses to be borne by such security holders. 

Instruction. Insofar as practicable, registration fees, Federal taxes, State 
taxes and fees, trustees’ and transfer agents’ fees, cost of printing and engrav- 
ing, and legal, accounting and engineering fees shall be separately itemized. 
The information may be given as subject to future contingencies. If the 
amounts of any items are not known, estimates designated as such shall be given. 


Item 24. Relationship with Registrant of Experts Named in Registration 
Statement 

If any expert named in the registration statement as having prepared or 
certified any part thereof was employed for such purpose on a contingent basis 
or, at the time of such preparation or certification or at any time thereafter, had 
a substantial interest in the registrant or any of its parents or subsidiaries or 
was connected with the registrant or any of its subsidiaries as a promoter, under- 
writer, voting rtustee, director, officer, or employee, furnish a brief statement of 
the nature of such contingent basis, interest or connection. 

Instruction. In the case of an accountant, any direct financial interest or any 
material indirect financial interest held during the period covered by the 
financial statements prepared or certified shall be deemed a “substantial inter- 
est” for the purpose of this item. 

Item 25. Sales to Special Parties 

Name each person or specify each class of persons (other than underwriters 
or dealers, as such) to whom any securities have been sold within the past six 
months, or are to be sold, by the registrant or any security holder for whose 
account any of the securities being registered are to be offered, at a price vary- 
ing from that at which securities of the same class are to be offered to the gen- 
eral public pursuant to this registration. State the consideration given or to 
be given by each such person or class. 


Ttem 26. Recent Sales of Unregistered Securities 


Furnish the following information as to all securities of the registrant sold by 
the registrant within the past three years which were not registered under the 
Securities Act of 1933. Include sales of reacquired securities as well as new 
issues, securities issued in exchange for property, services, or other securities, 
and new securities resulting from the modification of outstanding securities. 

(a) Give the date of sale and the title and amount of securities sold. 

(b) Give the names of the principal underwriters, if any. As to any securi- 
ties sold not publicly offered, name the persons or identify the class of persons 
to whom the securities were sold. 

(c) As to securities sold for cash, state the aggregate offering price and the 
aggregate underwriting discounts or commissions, As to any securities sold 
otherwise than for cash, state the nature of the transaction and the nature and 
aggregate amount of consideration received by the registrant. 

(d) Indicate the section of the Act or the Rule of the Commission under 
which exemption from registration was claimed and state briefly the facts relied 
upon to make the exemption available. 

Instructions. 1. Information need not be set forth as to notes, drafts, bills of 
exchange or bankers’ acceptances which mature not later than one year from 
the date of issuance. 
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2. If the sales were made in a series of transactions, the information may be 
given by such totals and periods as will reasonably convey the information 
required. 


Item 27. Subsidiaries of Registrant 

Furnish a list or diagram of all subsidiaries of the registrant, and as to each 
such subsidiary indicate (1) the State or other jurisdiction under the laws of 
which it was organized, and (2) the percentage of voting securities owned or 
other basis of control, by its immediate parent. Designate (i) subsidiaries for 
which separate financial statements are filled; (ii) subsidiaries included in con- 
solidated financial statements; (iii) subsidiaries included in group financial 
statements filed for unconsolidated subsidiaries; and (iv) subsidiaries for 
which no financial statements are filed, indicating briefly why statements of 
such subsidiaries are not filed. 

Instructions. 1. In case the registrant owns directly or indirectly approxi- 
mately 50% of the voting securities of any person and approximately 
50% of the voting securities of such person are owned directly or indirectly by 
another single interest, such person shall be deemed to be a subsidiary for pur- 
poses of this item. 

2. Include the registrant and show clearly the relationship of each person 
named to the registrant and to the other persons named. The names of par- 
ticular subsidiaries may be omitted if the unnamed subsidiaries considered in 
the aggregate as a single subsidiary would not constitute a significant sub- 
sidiary. 

3. If the securities being registered are to be issued in connection with, or 
pursuant to, a plan of acquisition, reorganization, readjustment, or succession, 
indicate insofar as practicable the status to exist upon consummation of the 
plan. 


Item 28. Franchises and Concessions 


State briefly the general effect of all material franchises and concessions held 
by the registrant and its subsidiaries. 

Instruction. As used in this item, the term “franchise” means a special privi- 
lege granted by governmental authority to use public property for business 
purposes, such as the use of the streets by a public utility company, or the 
maintenance of an establishment upon the public domain, and the term “con- 
cession” means a grant by governmental authority of the right to engage in 
the exploitation of natural resources. 


Item 29. Indemnification of Directors and Officers 


State the general effect of any charter provision, bylaw, contract, arrangement 
or statute under which any director or officer of the registrant is insured or 
indemnified in any manner against any liability which he may incur in his 
capacity as such. 


Item 30. Treatment of Proceeds from Stock Being Registered 


If capital stock is being registered hereunder and any portion of the con- 
sideration to be received by the registrant for such stock is to be credited to an 
account other than the appropriate capital stock account, state to what other 
account such portion is to be credited and the estimated amount per share. If 
the consideration from the sale of par value shares is less than par value, state 
the amount per share involved and its treatment in the accounts. 


Item 31. Financial Statements and Exhibits 


List all financial statements and exhibits filed as a part of the registration 
statement. 

(a) Financial statements, indicating those included in the prospectus. 

(b) Exhibits. 

(c) Statement of eligibility and qualification of each person designated to 
act as trustee under an indenture to be qualified under the Trust Indenture 
Act of 1939. 

UNDERTAKINGS 


A. The following undertaking shall be included in every registration 
statement: 

“Subject to the terms and conditions of Section 15(d) of the Securities 
Exchange Act of 1934, the undersigned registrant hereby undertakes to file with 


i 


of . 
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the Securities and Exchange Commission such supplementary and periodic in- 
formation, documents and reports as may be prescribed by any rule or regulation 
of the Commission heretofore or hereafter duly adopted pursuant to authority 
conferred in that section.” 

B. The following undertaking, with appropriate modifications to suit the 
particular case, shall be included in the registration statement if the securities 
being registered are to be offered to existing security holders pursuant to war- 
rants or rights and any securities not taken by security holders are to be 
reoffered to the public: 

“The undersigned registrant hereby undertakes to supplement the prospectus, 
after the expiration of the subscription period, to set forth the results of the 
subscription offer, the transactions by the underwriters during the subscription 
period, the amount unsubscribed securities to be purchased by the underwriters 
and the terms of any subsequent reoffering thereof. If any public offering by 
the underwriters is to be made on terms differing from those set forth on the 
cover page of the prospectus, a posteffective amendment will be filed to set 
forth the terms of such offering.” 

C. The following undertaking, with appropriate modifications to suit the par- 
ticular case, shall be included in the registration statement if the securities 
being registered are to be offered at competitive bidding : 

“The undersigned registrant hereby undertakes to file an amendment to the 
registration statement reflecting the results of bidding, the terms of the reoffer- 
ing and related matters to the extent required by the applicable form, not later 
than the first use, authorized by the registrant after the opening of bids, of a 
prospectus relating to the securities offered at competitive bidding, unless no 
further public offering of such securities by the registrant and no reoffering of 
such securities by the purchasers is proposed to be made.” 


SIGNATURES 


Pursuant to the requirements of the Securities Act of 1933, the registrant 
has duly caused this registration statement to be signed on its behalf by the 


undersigned, thereunto duly authorized, in the City of ------------ , and State 
as oH MEEEE cabiteuserie ON eee Sas 

> ole * Qos saliktat 6h. 

TT ccishcenihidtbicninieshniblapinascassihitasiaak homie eiet eet ee ae 


(Signature and Title) 


Pursuant to the requirements of the Securities Act of 1933, this registration 
statement has been signed below by the following persons in the capacities and 
on the dates indicated. 


(Signature) (Title) (Date) 


Instructions. 1. The registration statement shall be signed by the registrant, 
its principal executive officer or officers, its principal financial officer, its con- 
troller or principal accounting officer and by at least the majority of the board 
of directors or persons performing similar functions. If the registrant is a for- 
eign person, the registration statement shall also be signed by its authorized 
representative in the United States. 

2. The name of each person who signs the registration statement shall be 
typed or printed beneath his signature. Any person who occupies more than 
one of the specified positions shall indicate each capacity in which he signs the 
registration statement. 


INSTRUCTIONS AS TO FINANCIAL STATEMENTS 


These instructions specify the balance sheets and profit and loss statements 
required to be filed as a part of a registration statement on this form. Regula- 
tion S-X governs the certification, form and content of such balance sheets and 
profit and losss statements, including the basis of consolidation, and prescribes 
the statements of surplus and the schedules to be filed in support thereof. Item 
21(a) above specifies the statements which are to be included in the prospectus. 
Attention is directed to Rule 411(b) regarding incorporation by reference of 
financial statements. 
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A. THE REGISTRANT 


1. Balance Sheets of the Registrant 


(a) The registrant shall file a balance sheet as of a date within 90 days prior 
to the date of filing the registration statement. This balance sheet need not be 
certified. If all of the following conditions exist, this balance sheet may, how. 
ever be as of a date within six months prior to the date of filing. 

(1) The registrant files annual and other reports pursuant to Section 13 
or 15(d) of the Securities Exchange Act of 1934; 

(2) The total assets of the registrant and its subsidiaries, as shown by 
the latest consolidated balance sheet filed, less any valuation or qualifying 
reserves, amount to $5,000,000 or more, exclusive of intangibles; and 

(3) No long-term debt of the registrant is in default as to principal, in- 
terest or sinking fund provisions. 

(b) If the balance sheet required by paragraph (a) is not certified, there 
shall be filed in addition a certified balance sheet as of a date within one year 
unless the fiscal year of the registrant has ended within 90 days prior to the 
date of filing, in which case the certified balance sheet may be as of the end of 
the preceding fiscal year. 


2. Profit and Loss Statements of the Registrant 


The registrant shall file a profit and loss statement for each of the three fiscal 
years preceding the date of the latest balance sheet filed, and for the period. 
If any, between the close of the latest of such fiscal years and the date of the 
latest balance sheet filed. These statements shall be certified up to date of the 
latest certified balance sheet filed. 


8. Omission of Registrant’s Statements in Certain Cases 


Notwithstanding Instructions 1 and 2, the individual financial statements of 
the registrant may be omitted if (1) consolidated statements of the registrant 
and one or more of its subsidiaries are filed, (2) the conditions specified in 
either of the following paragraphs are met, and (3) the Commission is advised 
as to the reasons for such omission. 

(a) The registrant is primarily an operating company and all subsidiaries 
included in the consolidated financial statements filed are totally-held sub 
sidiaries; or 

(b) The registrant’s total assets, exclusive of investments in and advances 
to the consolidated subsidiaries, constitute 85 percent or more of the total 
assets shown by the consolidated balance sheets filed and the registrant's total 
gross revenues for the period for which its profit and loss statements would be 
filed exclusive of interest and dividends reecived from the consolidated sub- 
sidiaries, constitute 85 percent or more of the total gross revenue shown by the 
consolidated profit and loss statements filed. 


B. CONSOLIDATED STATEMENTS 


4. Consolidated Balance Sheets 


There shall be filed a consolidated balance sheet of the registrant and its 
subsidiaries as of the same date as each balance sheet of the registrant filed 
pursuant to Instruction 1. The consolidated balance sheet shall be certified 
if the registrant’s balance sheet as of the same date is certified. If the regis- 
trant’s balance sheets are omitted pursuant to Instruction 3, the consolidated 
balance sheets filed shall be as of the same dates as the balance sheets of the 
registrant would be required and shall be certified if the corresponding balance 
sheet of the registrant would be required to be certified. 


5. Consolidated Profit and Loss Statements 


There shall be filed consolidated profit and loss statements of the registrant 
and its subsidiaries for each of the three fiscal years preceding the date of 
the latest consolidated balance sheet filed, and for the period, if any, between 
the close of the latest of such fiscal years and the date of the latest consolidated 
balance sheet filed. These statements shall be certified up to the date of the 
latest related certified consolidated balance sheet filed. 
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C. UNCONSOLIDATED SUBSIDIARIES AND OTHER PERSONS 


§. Unconsolidated Subsidiaries 


(a) Subject to Rule 4-03 of Regulation S—X regarding group statements of 
unconsolidated subsidiaries, there shall be filed for each majority-owned subsidi- 
ary of the registrant not consolidated the balance sheets and profit and loss state- 
ments which would be required if the subsidiary were itself a registrant. In- 
gofar as practicable, these balance sheets and profit and loss statements shall 
be as of the same dates or for the same periods as those of the registrant. 

(b) If it is impracticable to file a balance sheet of any unconsolidated sub- 
sidiary as of a date within 90 days prior to the date of filing, there may be 
filed in lieu thereof a certified balance sheet of the subsidiary as of the end of its 
jatest annual ‘or semi-annual fiscal period preceding the date of filing the regis- 
tration statement, for which it is practicable to do so. 

1, Fifty-Percent-Owned Persons 

If the registrant owns, directly or indirectly, approximately 50 percent of the 
yoting securities of any person and approximately 50 percent of the voting 
securities of such person is owned, directly or indirectly, by another single 
interest, there shall be filed for each such person the financial statements which 
would be required if it were a registrant. The statements filed for each such 
person shall identify the other single interest. 


8. Omission of Statements in Certain Cases 


Notwithstanding Instructions 6 and 7, there may be omitted from the regis- 
tration statement all financial statements of any one or more unconsolidated 
subsidiaries or 50-percent-owned persons if all such subsidiaries and 50-percent- 
owned persons for which statements are so omitted, considered in the aggregate 
asa single subsidiary, would not constitute a significant subsidiary. 


9. Afiliates Whose Securities Secure an Issue Being Registered 

(a) For each affiliate, securities of which constitute or are to constitute a sub- 
stantial portion of the collateral securing any class of securities being regis- 
tered, there shall be filed the financial statements that would be required if 
the affiliate were a registrant. 

(b) For the purposes of this instruction, securities of a person shall be 
deemed to constitute a substantial portion of collateral if the aggregate prin- 
cipal amount, par value, or book value as shown by the books of the registrant, 
or market value, whichever is the greatest, of such securities equals 20 percent 
or more of the principal amount of the class secured thereby. 


D. SPECIAL PROVISIONS 


10. Reorganization of Registrant 


(a) If during the period for which its profit and loss statements are required, 
the registrant has emerged from a reorganization in which substantial changes 
occurred in its asset, liability, capital stock, surplus or reserve accounts, a 
brief explanation of such changes shall be set forth in a note or supporting 
schedule to the balance sheets filed. 

(b) If the registrant is about to emerge from such a reorganization, there 
shall be filed, in addition to the balance sheets of the registrant otherwise re- 
quired, a balance sheet giving effect to the plan of reorganization. These 
balance sheets shall be set forth in such form, preferably columnar, as will 
show in related manner the balance sheet of the registrant prior to the reorgani- 
zation, the changes to be effected in the reorganization and the balance sheet 
of the registrant after giving effect to the plan of reorganization. By a footnote 
or otherwise a brief explanation of the changes shall be given. 


11, Succession to Other Businesses 


(a) If during the period for which its profit and loss statements are required, 
the registrant has by merger, consolidation or otherwise succeeded to one or 
more businesses, the additions, eliminations and other changes effected in the 
Succession shall be appropriately set forth in a note or supporting schedule to 
the balance sheets filed. In addition, profit and loss statements for each 
constituent business, or combined statements if appropriate, shall be filed for 
such period prior to the succession as may be necessary when added to the 
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time, if any, for which profit and loss statements after the succession are filed 
to cover the equivalent of the period specified in Instructions 2 and 5, above, 

(b) If the registrant by merger, consolidation or otherwise is about to suc. 
ceed to one or more businesses, there shall be filed for the constituent businesseg 
financial statements, combined if appropriate, which would be required if they 
were registering securities under the Act. In addition, there shall be filed 
a balance sheet of the registrant giving effect to the plan of succession. These 
balance sheets shall be set forth in such form, preferably columnar, as will 
show in related manner the balance sheets of the constituent businesses, the 
changes to be effected in the succession and the balance sheet of the registrant 
after giving effect to the plan of succession. By a footnote or otherwise, a 
brief explanation of the changes shall be given. 

(c) This instruction shall not apply with respect to the registrant’s sue. 
cession to the business of any totally held subsidiary or to any acquisition of 
a business by purchase. 


12. Acquisition of Other Businesses 


(a) There shall be filed for any business directly or indirectly acquired by 
the registrant after the date of the latest balance sheet filed pursuant to Part A 
or B, above, and for any business to be directly or indirectly acquired by the regis 
trant, the financial statements which would be required if such business were 
a registrant. 

(b) The acquisition of securities shall be deemed to be the acquisition of a 
business if such securities give control of the business or combined with securi- 
ties already held give such control. In addition, the acquisition of securities 
which will extend the registrant’s control of a business shall be deemed the 
acquisition of the business if any of the securities being registered hereunder 
are to be offered in exchange for the securities to be acquired. 

(c) No financial statements need be filed, however, for any business acquired 
or to be acquired from a totally held subsidiary. In addition, the statements 
of any one or more businesses may be omitted if such businesses, considered in 
the aggregate as a single subsidiary, would not constitute a significant sub- 
sidiary, provided that the statements of any business may not be omitted where 
any of the securities being registered are to be offered in exchange for securities 
representing such business. 


18. Filing of Other Statements in Certain Cases 


The Commission may, upon the request of the registrant, and where con- 
sistent with the protection of investors, permit the omission of one or more of 
the statements herein required or the filing in substitution therefor of appro- 
priate statements of comparable character. The Commission may also require 
the filing of other statements in addition to, or in substitution for, the statements 
herein required in any case where such statements are necessary or appropri- 
ate for an adequate presentation of the financial condition of any person whose 
financial statements are required, or whose statements are otherwise necessary 
for the protection of investors. 


E. HISTORICAL BINANCIAL INFORMATION 


14. Scope of Part E 


The information required by Part E shall be furnished for the seven-year 
period preceding the period for which profit and loss statements are filed, as to 
the accounts of each person whose balance sheet is filed. The information is 
to be given as to all o fthe accounts specified whether they are presently carried 
on the books or not. Part E does not call for an audit, but only for a survey 
or review of the accounts specified. It should not be detailed beyond a point 
material to an investor. Information may be omitted, however, as to any person 
for whom equivalent information for the period has been filed with the Com- 
mission pursuant to the Securities Act of 1933 or the Securities Exchange Act 
of 1934. 


15. Revaluation of Property 


(a) If there were any material increases or decreases in investments, in 
property, plant and equipment, or in intangible assets, resulting from revaluing 
such assets, state (1) in what year or years such revaluations were made; 
(2) the amounts of such increases or decreases, and the accounts affected, 
including all related entries; and (8) if in connection with such revaluations 
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any related adjustments were made in reserve accounts, state the accounts and 
amounts with explanations. 

(b) Information is not required as to adjustments made in the ordinary 
course of business, but only as to major revaluations made for the purpose of 
entering in the books current values, reproduction cost or any values other than 
original cost. 

(c) No information need be furnished with respect to any revaluation entry 
which was subsequently reversed or with respect to the reversal of a revaluation 
entry recorded prior to the period if a statement as to the reversal is made. 


16. Capital Shares 

(a) If there were any material restatements of capital shares which resulted 
in transfers from capital share liability to surplus of reesrve, state the amount 
of each such restatement and all related entries. No statement need be made 
as to restatements resulting from the declaration of share dividends. 

(b) It there was an original issue of capital shares, any part of the proceeds 
of which was credited to accounts other than capital share accounts, state the 
title of the class, the accounts and the respective amounts credited thereto. 


17. Debt Discount and Expense Written Off 

If any material amount of debt discount and expense, on long-term debt still 
outstanding, was written off earlier than as required under any periodic 
amortization plan, give the following information: (1) title of the securities, 
(2) date of the write-off, (3) amount written off, and (4) to what account 
charged. 
18. Premiums and Discount and Expense on Securities Retired 


If any material amount of long-term debt or preferred shares was retired, 
and if either the retirement was made at a premium or there remained, at the 
time of retirement, a material amount of unamortized discount and expense 
applicable to the securities retired, state for each class (1) title of the secur- 
ities retired, (2) date of retirement, (3) amount of premium paid and of 
unamortized discount and expense, (4) to what account charged, and (5) 
whether being amortized and, if so, the plan of amortization. 


19. Other Changes in Surplus 

If there were any material increases or decreases in surplus, other than those 
resulting from transactions specified above, the closing of the profit and loss 
account or the declaration or payment of dividends, state (1) the year or years 
in which such increases or decreases were made; (2) the nature and amounts 
thereof; and (3) the accounts affected, including all material related entries. 
Instruction 15(c) above shall also apply here. 


20. Predecessors 

The information shall be furnished, to the extent it is material, as to any 
predecessor of the registrant from the beginning of the period to the date of 
succession, not only as to the entries made respectively in the books of the 
predecessor or the successor, but also as to the changes effected in the transfer 
of the assets from the predecessor. However, no information need be furnished 
as to any one or more predecessors which, considered in the aggregate, would 
not constitute a significant predecessor. 

21. Omission of Certain Information 

(a) No information need be furnished as to any subsidiary, whether con- 
solidated or unconsolidated, for the period prior to the date on which the 
subsidiary became a majority-owned subsidiary of the registrant or of a pre- 
decessor for which information is required above. 

(b) No information need be furnished hereunder as to any one or more 
unconsolidated subsidiaries for which separate financial statements are filed 
if all subsidiaries for which the information is so omitted, considered in the 
aggregate as a single subsidiary, would not constitute a significant subsidiary. 

(c) Only the information specified in Instruction 15 need be given as to any 
predecessor or any subsidiary thereof if immediately prior to the date of suc- 
cession thereto by a person for which information is required, the predecessor 
or subsidiary was in insolvency proceedings. 
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INSTRUCTIONS AS TO EXHIBIT 


Subject to the rules regarding incorporation by reference, the following 
exhibits shall be filed as a part of the registration statement. Exhibits shal] 
be appropriately lettered or numbered for convenient reference. Exhibits 
incorporated by reference may bear the designation given in the previous filing, 
Where exhibits are incorporated by reference, the reference shall be made jy 
the list of exhibits called for by Item 31. 

1. Copies of each underwriting contract with a principal underwriter, each 
syndicate agreement and each purchase, sub-underwriting or selling group agree. 
ment or letter pursuant to which the securities being registered are to be dig. 
tributed or, if the terms of such documents are not determined, the proposed 
forms thereof. 

2. Copies of any plan of acquisition, reorganization, readjustment or succes. 
sion described in answer to Item 4, 9 or 12. 

3. Copies of the charter and bylaws or instruments corresponding thereto ag 
presently in effect. 

4. (a) Specimens or copies of all securities being registered hereunder and 
copies of all constituent instruments defining the rights of holders of long-term 
debt of the registrant and of all subsidiaries for which consolidated or uncon- 
solidated financial statements are required to he filed. 

(b) There need not be filed, however, (1) any instrument with respect to long. 
term debt not being registered hereunder if the total amount of securities 
authorized thereunder does not exceed 5 percent of the total assets of the 
registrant and its subsidiaries on a consolidated basis and if there is filed an 
agreement to furnish a copy of such instrument to the Commission upon request, 
(2) any instrument with respect to any class of securities if appropriate steps 
to assure the redemption or retirement of such class will be taken prior to or 
upon delivery by the registrant of the securities being registered, or (3) copies 
of instrument evidencing scrip certificates for fractions of shares. 

(c) If any of the securities being registered are, or are to be, issued under 
an indenture to be qualified under the Trust Indenture Act of 1939, the copy 
of such indenture which is filed as an exhibit shall include or be accompanied 
by (1) a reasonably itemized and informative table of contents, and (2) a 
cross-reference sheet showing the location in the indenture of the provisions 
inserted pursuant to Section 310 through 318(a) inclusive of the Trust Indenture 
Act of 1939. 

5. Copies of any plan setting forth the terms and conditions upon which out- 
standing options, warrants or rights to purchase securities of the registrant 
or its subsidiaries from the registrant or any of its affiliates have been issued, 
together with specimen copies of such options, warrants, or rights; or, if not 
issued pursuant to such a plan, copies of each such option, warrant or right. 

6. An opinion of counsel, as to the legality of the securities being registered, 
indicating whether they will when sold be legally issued, fully paid and non- 
assessable, and, if debt securities, whether they will be binding obligations of the 
registrant. 

7. Copies of each material foreign patent for an invention not covered by a 
United States patent. If a substantial part of the securities to be offered 
or of the proceeds therefrom has been or is to be used for the particular purpose 
of acquiring, developing or exploiting one or more material patents or patent 
rights, furnish a list showing the number and a brief identification of each 
such patent of patent right. 

8. If any discount on capital shares is shown as a deduction from capital 
shares on the most recent balance sheet being filed for the registrant, there 
shall be filed a statement of the circumstances under which such discount arose 
and an opinion of counsel as to the legality of the issuance of the shares to which 
such discount relates. The opinion shall set forth any applicable constitutional 
and statutory provisions and shall cite any decisions which in the opinion of 
counsel are controlling. 

%. If the registrant has any shares, the preference of which upon involuntary 
liquidation exceeds the par or stated value thereof, there shall be filed an 
opinion of counsel as to whether there are any restrictions upon surplus by 
reason of such excess and also as to any remedies available to security holders 
before or after payment of any dividend that would reduce surplus to an 
amount less than the amount of such excess. The opinion shall set forth any 
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applicable constitutional and statutory provisions and shall cite any decisions 
which in the opinion of counsel, are controlling. 

10. Copies of any voting trust agreement referred to in answer to Item 19. 

11. Copies of all pension, retirement or other deferred compensation plans, 
contracts or arrangements. If any such plan, contract or arrangement is not 
set forth in a formal document, furnish a reasonably detailed description thereof. 
Copies of any available booklet or other written description of any such plan, 
contract or arrangement shall also be filed. 

12. Copies of all indemnification contracts or arrangements described in 
answer to Item 29. 

13. (a) Copies of every material contract not made in the ordinary course 
of business which is to be performed in whole or in part at or after the filing 
of the registration statement or which was made not more than two years before 
filing, except contracts called for, or the omissien of which is expressly author- 
ized by the foregoing instructions. Only contracts need be filed as to which the 
registrant or a subsidiary of the registrant is a party or has succeeded to a party 
by assumption or assignment, or in which the registrant or such subsidiary has 
a beneficial interest. 

(b) If the contract is such as ordinarily accompanies the kind of business 
conducted by the registrant and its subsidiaries, it is made in the ordinary 
course of business and need not be filed, unless it falls within one or more of 
the following categories, in which case it should be filed except where immaterial 
in amount or significance: 

(1) Directors, officers, promoters, voting trustees, security holders named 
in answer to Item 19(a) or underwriters are parties thereto except where 
the contract merely involves purchase or sale of current assets having a 
determinable market price, at such price. 

(2) It is of such materiality as to call for specific reference to it in the 
prospectus, 

(3) The registrant's business is substantially dependent upon it, as in 
the case of continuing contracts to sell the major part of registrant’ produc- 
tion in the case of a manufacturing enterprise or to purchase tlie major 
part of registrant’s requirements of goods in the case of a distribuiing enter- 
prise, or licenses to use a patent or formula upon which registrant's busi- 
ness depends to a material extent. 

(4) It calls for the acquisition or sale of fixed assets for a consideration 
exceeding 15 percent of all fixed assets of the registrant and its subsidiaries. 

(5) It is a lease under which a significant part of the property described 
under Item 10 is held by the registrant, or 

(6) The amount of the contract, or its importance to business of the 
registrant and its subsidiaries, are material, and the terms and conditions 
are of a nature of which investors reasonably should be informed. 

(ec) Any management contract or bonus or profit-sharing plan, contract or 
arrangement (or if not set forth in any formal document, a written description 
thereof) except the following, shall be deemed material and shall be filed: 

(1) Ordinary purchases and sales agency agreements. 

(2) Agreements with managers of stores in a chain organization or similar 
organization. 

(3) Contracts providing for labor or salesmen’s bonuses or payments to 
a class of security holders, as such. 


INSTRUCTIONS AS TO SUMMARY PROSPECTUS 


A summary prospectus used pursuant to Rule 434A shall at the time of its 
use contain such of the information specified below as is then included in the 
registration statement. All other information and documents contained in the 
registration statement may be omitted. 

(a) As to Item 1, the aggregate offering price to the public, the aggregate 
underwriting discounts and commissions and the offering price per unit to the 
public; as to Item 2(a), the name of the managing underwriter or underwriters 
and a brief statement as to the nature of the underwriter’s obligation to take 
the securities; as to Item 2(c), a brief statement as to the manner of distribu- 
tion; as to Item 3, a brief statement of the principal purposes for which the 
proceeds are to be used; Item 4; Item 5; Item 6; Item 7, if the registrant was 
organized within 5 years; as to Item 9, a brief statement of the general charac- 
ter of the business done and intended to be done; Item 11(a); as to Item 12, a 
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brief statement of the nature and present status of any material pending legal 
proceedings; Item 18(a)(1) and (2); as to Item 14(a), a brief statement as 
to interest and maturity provisions; as to Item 15, information corresponding 
to the foregoing; and Item 18(b) as to outstanding options to purchase securi- 
ties of any class being registered. 

(b) The summary prospectus shall not contain a summary or condensation 
of the information required by Item 21. 

(c) The Commission may, upon the request of the registrant, and where con- 
sistent with the protection of investors, permit the omission of any of the in- 
formation herein required or the furnishing in substitution therefor of appro- 
priate information of comparable character. The Commission may also require 
the inclusion of other information in addition to, or in substitution for, the in- 
formation herein required in any case where such information is necessary or 
appropriate for the protection of investors. 





{For release in morning newspapers of Monday, November 26, 1956] 
SECURITIES AND ExcHANGE COMMISSION, WASHINGTON, D.C. 
SECURITIES ACT OF 1933——-RELEASE NO. 3722 


ADOPTION OF SUMMARY PROSPECTUS RULE AND AMENDMENTS TO 
Forms S—1 anv S-9 


The Securities and Exchange Commission announced today that it has adopted 
a new rule, Rule 434A, providing for the use of summary prospectuses. The 
Commission has also adopted amendments to its registration Forms S-1 and 
S-9 specifying the content of such prospectuses for securities registered on those 
forms. The adoption of these regulations represents a further step in the Con- 
mission’s program of encouraging the dissemination among prospective investors 
of information regarding securities registered or in the process of registration 
under the Securities Act of 1933. 

Section 10(b) of the Act, as amended in 1954, authorizes the Commission to 
adopt rules and regulations permitting the use in making offers of securities of 
a prospectus which omits in part or summarizes information which must be set 
forth in the more complete prospectus required to be used in connection with the 
sale of securities. Rule 434, adopted in November 1955, permits the distribution 
of bulletins or cards prepared by certain independent statistical services which 
contain a fair summary of the information contained in a preliminary prospectus 
filed as a part of the registration statement. The new Rule 434A and the related 
form amendments represent a further implementation of the amended section 
10(b) of the Act. 

A summary prospectus is not intended to supplant the complete prospectus 
which must be furnished to every purchaser of securities registered under the 
Act. Its purpose is to supply prospective investors with a condensed or sum- 
marized statement of some of the more important information contained in the 
registration statement so as to enable them to determine whether or not they 
would be interested in more complete information in regard to the securities 
being offered. 

Summary prospectuses may be used after the filing of the registration state- 
ment either before or after the effective date of the registration statement. All 
such prospectuses must, however, inform prospective investors that a more com- 
plete preliminary or final prospectus may be obtained and list the names of one 
or more persons from whom they may be obtained. 

The new regulations supersede the instructions as to newspaper prospectuses 
previously contained in Forms S-1 and 8-9. Under the new regulations the two 
types of prospectuses have been consolidated into a single set of requirements 
so that a summary prospectus may be published in a newspaper or other peri- 
odical or printed in a form suitable for manual or other distribution. 

Under the new regulations the use of summary prospectuses is limited to 
registrants on Form S-—1 or S—9 which are required to file reports under section 
13 or 15(d) of the Securities Exchange Act of 19384. The purpose of this pro- 
vision is to limit the use of such prospectuses to companies which have pub- 
lished information and financial statements meeting the Commission’s disclosure 
standards. 
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The rules require, as contemplated by the provisions of the 1954 amendments 
to Section 10(b) of the Act, that a summary prospectus be filed with the Com- 
mission as a part of the registration statement prior to its use. Further, under 
the terms of the statute the Commission may by order suspend the use of a sum- 
mary prospectus at any time, if it has reason to believe that such prospectus is 
materially misleading. , 

In view of the fact that the new regulations provide, for the first time under 
the Securities Act of 1933, for the use of a summary type of document prepared 
py the issuer in connection with the offering of securities, the Commission 
intends to maintain a careful watch over the use of summary prospectuses by 
jssuers, underwriters and dealers, in order to observe the operation and effect 
of the new regulations. 

The text of the new rule is as follows: 


Rule 434A. Summary Prospectuses 


(a) Asummary prospectus prepared and filed as a part of a registration state- 
ment in accordance with this rule shall be deemed to be a prospectus permitted 
under section 10(b) of the Act for the purposes of section 5(b) (1) of the Act if 
at the time the registration statement is filed the registrant is required to file 
periodic reports with the Commission pursuant to section 13 or 15(d) of the 
Securities Exchange Act of 1934 and the form used for registration of the 
securities to be offered provides for the use of a summary prospectus. 

(b) A summary prospectus shall contain the information specified in the 
instructions as to summary prospectuses in the form used for registration of the 
securities to be offered. Such prospectus may include any other information the 
substance of which is contained in the registration statement except as other- 
wise specifically provided in the instructions as to summary prospectuses in the 
form used for registration. It shall not include any information the substance 
of which is not contained in the registration statement except that a summary 
prospectus may contain any information specified in Rule 134(a). Negative 
answers to any item of the form may be omitted. 

(ec) All information included in a summary prospectus, other than the state- 
ments specified below, may be expressed in such condensed or summarized form 
as may be appropriate in the light of the circumstances under which the pro- 
spectus is to be used. The information need not follow the numerical sequence 
of the items of the form used for registration and no information, other than 
the capitalization table and the summary of earnings, need be given in tabular 
form. Every summary prospectus shall be dated approximately as of the date 
of its first use. 

(d) When used prior to the effective date of the registration statement, a 
summary prospectus shall be captioned a “Preliminary Summary Prospectus” 
and shall contain the further statement required by Rule 433(b). 

(e) A statement to the following effect shall be prominently set forth in con- 
spicuous print at the beginning or at the end of every summary prospectus: 

“Copies of a more complete prospectus may be obtained from” (insert 
name or names). 

Copies of a summary prospectus filed with the Commission pursuant to para- 
graph (g), may omit the names of persons from whom the complete prospectus 
may be obtained. 

(f) The summary prospectus may be printed, mimeographed, typewritten or 
prepared by any other process which will result in clearly lezible copies. If 
printed, it shall be set in roman type at least as large as 10-point modern type 
with a leading of at least 2 points, provided that financial or other tabular data 
need only be set in type at least as large as 8-point modern type with a leading 
of at least 2 points. Any summary prospectus published in a newspaper, maga- 
zine or other periodical need only be set in type at least as large as 7-point 
modern type. Nothing in this rule shall prevent the use of reprints of a sum- 
mary prospectus published in a newspaper, magazine, or other periodical, if such 
reprints are clearly legible. 

(g) Eight copies of every proposed summary prospectus shall be filed with 
the registration statement as a part thereof, or as an amendment thereto, at 
least 5 days (exclusive of Saturdays, Sundays, and holidays) prior to the use 
thereof, or prior to the release for publication by any newspaper, magazine, or 
other persons, whichever is earlier. The Commission may, however, in its dis- 
cretion, authorize such use or publication prior to the expiration of the 5-day 
period upon a written request for such authorization. Within 7 days after the 
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first use or publication thereof, 5 additional copies shall be filed in the exact 
form in which it was used or published. 


Amendment to Form S-1 


The Instructions as to Newspaper Prospectuses are deleted from Form §-1 
and the following instructions are adopted in lieu thereof: 


INSTRUCTIONS AS TO SUMMARY PROSPECTUS 


A summary prospectus used pursuant to Rule 434A shall at the time of its 
use contain such of the information specified below as is then included in the 
registration statement. All other information and documents contained in 
the registration statement may be omitted. 

(a) As to Item 1, the aggregate offering price to the public, the aggregate 
underwriting discounts and commissions and the offering price per unit to the 
public; as to Item 2(a), the name of the managing underwriter or underwriters 
and a brief statement as to the nature of the underwriter’s obligation to take 
the securities ; as to Item 2(c), a brief statement as to the manner of distribu- 
tion; as to Item 3, a brief statement of the principal purposes for which the 
proceeds are to be used; Item 4; Item 5; Item 6; Item 7, if the registrant was 
organized within 5 years; as to Item 9, a brief statement of the general charac. 
ter of the business done and intended to be done; Item 11(a); as to Item 12, 
a brief statement of the nature and present status of any material pending 
legal proceedings; Item 13(a)(1) and (2); as to Item 14(a), a brief statement 
as to interest and maturity provisions; as to Item 15, information corresponding 
to the foregoing; and Item 18(b) as to outstanding options to purchase securi- 
ties of any class being registered. 

(b) The summary prospectus shall not contain a summary or condensation 
of the information required by Item 21. 

(ec) The Commission may, upon the request of the registrant, and where con- 
sistent with the protection of investors, permit the omission of any of the infor- 
mation herein required or the furnishing in substitution therefor of appropriate 
information of comparable character. The Commission may also require the ia- 
clusion of other information in addition to, or in substitution for, the informa- 
tion herein required in any case where such information is necessary or appro- 
priate for the protection of investors. 


Amendment of Form S-9 


The Instructions as to Newspaper Prospectuses are deleted from Form 8-9 
and the following instructions are adopted in lieu thereof: 


INSTRUCTIONS AS TO SUMMARY PROSPECTUSES 


A summary prospectus used pursuant to Rule 434A shall at the time of its 
use contrin such of the information specified below as is then included in the 
registration statement. All other information and documents contained in the 
registration statement may be omitted. 

(a) As to Item 1, the aggregate and per unit offering price to the public and 
the per unit underwriting discounts or commissions: as to Item 2, a brief state- 
ment of the purpose for which the proceeds are to be used; Item 3(a); as to 
Item 4(a), a brief statement as to interest and maturity provisions; and as to 
Item 5, the long term debt and equity section of the most recent balance sheet 
of the registrant, or consolidated balance sheet, as may be appropriate. 

(b) The summary prospectus shall not contain, except as specified in (a) 
above, any summary or condensation of the information required by Item 5. 

(c) The Commission may, upon the request of the registrant, and where con- 
sistent with the protection of investors, permit the omission of any of the in- 
formation herein required or the furnishing fn substitution therefor of appro 
priate information of comparable character. The Commission may also require 
the inclusion of other information in addition to, or in substitution for, the in- 
formation herein required in any case where such information is necessary or 
appropriate for the protection of investors. 

The foregoing action is taken pursuant to the Securities Act of 1933, particu- 
larly sections 6, 7, 10, and 19(a) thereof. Inasmuch as the use of summary 
prospectuses is optional, such action may be made effective less than thirty days 
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after publication. Accordingly, the foregoing action shall be effective as to any 
registration statement filed on or after December 3, 1956. 

By the Commission: 

OrvaL L. DuBois, 
Secretary. 

Mr. Lisuman. Now, Mr. Chairman, is it not a fact that under sec- 
tion 7 of the 1933 act the registration statement is required to con- 
tain the information and be acc omp anied by the statements specified 
in scheduled A of the act subject to Commission rules and regulations? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it not also a fact that any such registration state- 
ment shall also contain such other information and be accompanied 
by such other documents as the Commission may prescribe ? 

Mr. Gaospy. That is correct. 

Mr. LisuMman. Is it a fact that the registration statement pursuant 
to schedule A, subdivision 17, requires disclosure of = commissions 
or discounts paid or to be paid directly or indirectly by the issuer to 
the underwriters in respect of the : sale of the securities to be offered 
and that the commissions shall inelude all cash, securities, contracts, 
or anything else of value paid, to be set aside, disposed of, or under- 
standing with or for the benefit of any other persons in which the 
underwriter is interested made in connection with the sale of such 
securities ? 

Mr. Gapssy. That is correct. 

oe: Listmtan. Is it also a fact that under sc thedule A, subdivision 

, the registration statement must also include a balance sheet as of 
a ante not more than 90 days prior to the date of filing of the regis- 
tration statement showing all the assets of the issuer, the nature and 
cost. thereof, whenever determinable, in such detail and in such form 
as the Commission shall prescribe, certified by an independent public 
or certified accountant ? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. Is it also correct that under schedule A, subdivision 
96, the issuer must furnish a profit and loss statement showing earn- 
ings and income, the nature and source thereof, and the expenses and 
fixed charges in such detail and such form as the Commission shall 
prescribe for the latest fiscal year for which such statement is avail- 
able and for the 2 preceding fiscal years, which statement shall 
also be certified by an inde} endent public or certified accountant. 

Mr. Gapvssy. That is pac 3h 

And I may add that the requirements of section 25 and 26 with 
reference to the detail and form of the accounts are set forth in the 
Commission’s regulation S—X, which is the general accounting regu- 
lation of the Commission. 

Mr. Lisuman. I was coming to that. 

Is it not a fact that under item 6 of form S-1 the registrant must 
furnish in comparative columnar form a summary of earnings of the 
registrant for each of the last 5 fiscal years? 

Mr. Gapsspy. That is correct. 

Mr. Lisuman. Is it also correct that pursuant to schedule A, sub- 
division 27, that if the proceeds or any part of the proceeds of the 
securities to be issued is to be applied « dived ‘tly or indirectly to the 
purchase of any business, a profit and loss statement of such business 
certified by an independent or public certified accountant, together 
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with a balance sheet similarly certified, of such business must also 
be supplied ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it not also correct that schedule A, subdivision 
29, requires that a copy of the opinion or opinions of counsel in respect 
to the legality of the issue must also be furnished ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it correct that schedule A of the statute, subdivi- 
sion 10, requires a statement of the securities covered by options out- 
standing or to be created in connection with the security to be offered, 
together with the names and addresses of all persons to be allotted more 
than 10 percent in the aggregate of such options? 

Mr. Gapssy. That is correct. 

Mr. LisuMman. Is it also correct that under item 3 of form S-1 
already in evidence that the registrant is required to state the principal 
purposes for which the net proceeds to the registrant from the se- 
curities to be offered are intended to be used, and the approximate 
amount intended to be used for each such specified purpose ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it also correct that item 9 of form S-1 requires 
the registrant to describe the business done and intended to be done 
by the registrant and the general development of such business during 
the past 5 years? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. In this connection is it not also required that if the 
business consists of the production or distribution of different kinds 
of products or the rendering of different kinds of service for each 
product or service which contributed 15 percent or more to the volume 
of business done during the last fiscal year, a statement must be 
furnished by the registrant ? 

Mr. Gapspy. That is correct. 

Mr. Lisumavy. Is it correct that under item 20 of form S-1, the reg- 
istration must furnish pertinent information respecting the interest 
of the management and others in the securities issued or to be issued? 

Mr. Gapssy. Well, it goes further than that, but that is included. 

Mr. Lisuman. That is included? 

Mr. Gapspy. That is right. 

Mr. Lisuman. Is it a fact that item 18 of form S-1 covering options 
to purchase securities requires that the registrant furnish a description 
of the option stating the material provisions thereof and other detail 
concerning the nature and the manner of exercise of such option? 

Mr. Gapssy. That iscorrect. 

Mr. Lisuman. Is it correct that item 22 requires a statement show- 
ing marketing arrangements for the issue? 

Mr. Gapssy. That is correct. 

Mr. LisuMman. Is it a fact that section 3 of the 1933 act makes pro- 
vision for exempting certain types of securities from the registration 
and other requirements of the act ? 

Mr. Ganspy. It provides for certain exempted securities. Whether 
it is a transaction or a security that is covered 

Mr. Lisuman. Well, I said exempt security. 
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Mr. Gapspy. It might be construed to cover certain transactions as 
well. At least it provides for certain exemptions. Let’s put it that 
way. 

Mr. Lisuman. Yes. 

Isn’t it a fact that section 4 of the 1933 act exempts certain trans- 
actions from the registration and other requirements of the act? 

Mr. Gapssy. That is true. 

Mr. Lisuman. Is it a fact that section 4(1), clause 2, provides that 
an exemption shall be afforded: 

Transactions by an issuer not with or through an underwriter and not in- 
yolving any public offering. 

Mr. Gapssy. That is the first two clauses of section 4(1) 

Just a minute, Mr. Lishman. 

Mr. McCautey. The way you framed that is not exactly the way 
it is in the statute today. That part about an underwriter has been 
eliminated. 

Mr. Lisoman. Will you read the provision in the act as it is today? 

Mr. McCau ey. The provision in the act today—and I am reading 
what is usually referred to as the second clause of section 4(1)—says 
Transactions by an issuer not involving any public offering. 


Mr. Lisuman. I accept the correction, because that is the law that 
isnow. Was that provision in effect in 1956 and 1957? 

Mr. Gapssy. That was amended in 1934. 

Mr. Lisuman. All right. 

What test or rule is employed by the Commission to ascertain 
whether an yes is entitled to exemption as a private offering under 
section 4(1), clause 2, of the act? 

Mr. aoe I can start off, in answer to your question, but probably 
the best thing for me to do would be to ask Mr. Woodside to com- 
plete it. 

The Supreme Court has considered that question in SEC against 
Ross and Purina Co, in 346 U.S. and has outlined certain things that 
are to be considered by the Commission in that connection. 

Among other things which the Supreme Court said at that time 
was that the number of participants is not determinative; that the 
act was designed for the protection of persons who could not have 
adequate information as to the security which is being offered; and 
that one of the important factors which must be taken into considera- 
tion by the Commission is the question of the nature of the offerees. 

That is, are they people that would norm: ally have the information 
which would be furnished by the prospectus ? 

Perhaps Mr. Woodside can enlarge upon that answer to a certain 
extent. He deals with it daily. 

Mr. Lisuman. Mr. Chairman, my next question was going to be 
directed to incorporating into the record the Commission releases 
under the Securities Act of 1933, No. 285, dated January 24, 1935. 

Mr. Gapssy. That, of course, was prior to the Ross and Purina 
case, and must be read in connection with the Ross and Purina case. 

Mr. Lisuman. I understand. 

What I am attempting to do is to find out what tests have been 
used through the history of the administration of the act in order to 
determine whether or not an issue was entitled to the exemption. 





4678 REGULATORY COMMISSIONS AND AGENCIES 


Now, I will ask this question: Is it correct that on January 24, 1935, 
the Commission issued release No. 285 under the act of 1933 deali 
with the so-called private financing under the second clause of 4(1){ 

Mr. Gapspy. That is correct. 

The CHarrman. Do you want the entire release to go into the record! 

Mr. Lisuman. Yes. 

The CuarrMan. It will be received. 

(The document follows:) 


{For immediate release Thursday, Jan. 24, 1935] 


SECURITIES AND EXCHANGE COMMISSION, WASHINGTON 
SECURITIES ACT OF 1933—RELEASE NO. 285 


The Securities and Exchange Commission, feeling that the present tendency 
of large issuers to resort to so-called private financing may in many instances 
be at variance with the law, and that such a tendency is undesirable from the 
standpoint of thousands of prospective investors who are likely to be deprived 
of opportunities to participate in sound issues through this device, has today 
made public the following opinion of its General Counsel, John J. Burns. This 
opinion concerns the exemption created by the second clause of section 4(1) of 
the Securities Act, which exempts “transactions by an issuer not involving any 
public offering.” 

Some misunderstanding has arisen as to the meaning of this provision because 
correspondents have failed to confine previous opinions of the General Counsel 
to the exact facts on which the opinions were based. The present opinion in- 
dicates the many factors which must be considered in determining the 
availability of this exemption, and points out that a definite opinion in advance 
is impossible except in a few clear cases. 

The principal factors to be considered are (1) the number of offerees and 
their relationship to each other and to the issuers; (2) the number of units 
offered; (3) the size of the offering: and (4) the manner of offering. Issuers 
are also warned of the practical difficulty which purchasers would have in 
redistributing securities originally issued without registration in reliance on 
this exemption. 

The full text of the opinion, which was given in the case of a proposed offering 
of $1,766,000 of preferred stock to 25 offerees, follows: 

“The opinion has been previously expressed by this office that an offering of 
Securities to an insubstantial number of persons is a transaction by the issuer 
not involving any public offering, and hence an exempted transaction under the 
provisions of section 4 (1) of the Securities Act. Furthermore, the opinion 
has been expressed that under ordinary circumstances on offering to not more 
than approximately 25 persons is not an offering to a substantial number and 
presumably does not involve a public offering. 

“As a result of such opinions there appears to be developing a general prectice 
on the part of the issuers desiring to avoid registration of their securities 
to seek to dispose of the same to insurance companies or other institutions, 
which, at the time of purchase, state that they are acquiring such securities 
for investment and not with a view to distribution. 

“T would call your attention to the fact that in previous opinions it has been 
expressly recognized that the determination of what constitutes a public offering 
is essentially a question of fact, in which all surrounding circumstances are 
of moment. In no sense is the question to be determined exclusively by the 
number of prospective offerees. I conceive that the following factors in par- 
ticular should be considered in determining whether a public offering is involved 
in a given transaction: 


“1. The number of offerees and their relationship to each other and to the issuer 

“You will note that this does not mean the number of actual purchasers, but 
the number of persons to whom the security in question is offered for sale. The 
word ‘offering’ in this sense should not be limited to those cases wherein a 
formal proposal for a firm commitment is submitted. Any attempt to dispose 
of a security should be a regarded as an offer. I have very serious doubt as to 
whether in many of those cases where it is stated that an offering is to be made 


LT 
Ra TE 








~ 


~~ Tl 


SS aS ee 


a 


REGULATORY COMMISSIONS AND AGENCIES 4679 


only to an insubstantial number of persons, there may not be preliminary con- 
yersations for the purpose of ascertaining which of various possible purchasers 
would be willing to accept an offer of the security in question if it were made 
tothem. Any such preliminary negotiations or conversations with a substantial 
number of prospective purchasers would, in my opinion, cause the offering in 
question to be a public offering, thereby necessitating prior registration of the 
security in question. 

“Again, in determining what constitutes a substantial number of offerees the 
pasis on which the offerees are selected is of the greatest importance. Thus, 
an offering to a given number of persons chosen from the general public on 
the ground that they are possible purchasers may be a public offering even though 
an offering to a larger number of persons who are all the members of a par- 
ticular class, membership in which may be determined by the application of 
some preexisting standard, would be a nonpublic offering. However, I have no 
doubt but that an offering restricted to a particular group or class may never- 
theless be a public offering if it is open to a sufficient number of persons. 

“T also regard as significant the relationship between the issuer and the 
offerees. Thus, an offering to the members of a class who should have special 
knowledge of the issuer is less likely to be a public offering than is an offering 
to the members of a class of the same size who did not have this advantage. 
This factor would be particularly important in offerings to employees, where a 
elass of high executive officers would have a special relationship to the issuer 
which subordinate employees would not enjoy. 


“9 The number of units offered 


“Tf the denominations of the units are such that only an insubstantial number 
of units is offered, presumably no publie offering would be involved. But where 
many units are offered in small denominations, or are convertible into small de- 
nominations, there is some indication that the issuer recognizes the possibility, 
if not the probability, of a distribution of the security to the public generally. 
The purpose of the exemption of nonpublic offerings would appear to have been 
to make registration unnecessary in these relatively few cases where °n issuer 
desires to consummate a transaction or a few transactions and where ‘he trans- 
action or transactions are of such a nature that the securities in question are 
not likely to come into the hands of the general public. 

“In connection with a consideration of the number of units offered, I would 
also consider whether the same or other securities of the same issuer are being 
offered at the same time. I feel that this circumstance has a bearing on the 
character of the offering. 


“3. The size of the offering 

“It should be noted that the exemption of section 4(1) is of transactions by 
an issuer not involving any public offering. In view of this language, it would 
appear to be proper to consider not merely the specific transaction or transac- 
tions between the issuer and the initial purchasers, but also the extent to 
which a later public offering of all or part of the securities sold by the issuer 
is likely. Hence I feel that this exemption was intended to be applied chiefly to 
small offerings, which in their nature are less likely to be publicly offered even 
if redistributed. 

“For the same reason I feel that a material consideration is whether the 
security in question is part of an issue already dealt in by the public, either 
on a national securities exchange or on the over-the-counter market, or, within 
the reasonable contemplation of the parties, is likely thus to be dealt in shortly 
after its issuance. This factor again may indicate whether public distribution 
of the security in question is likely within a reasonable time. 


“4. The manner of offering 


“I have already indicated my opinion that the purpose of the exemption of 
nonpublic offerings is largely limited to those cases wherein the issuer desires 
to consummate a few transactions with particular persons. Consequently, I 
feel that transactions which are effected by direct negotiation by the issuer 
are much more likely to be nonpublic than those effected through the use of the 
machinery of public distribution. 

“I have gone into this matter at length in order that you may be apprised of 
the many elements which in my opinion go into the determination of what con- 
stitutes a transaction not involving any public offering. There may be some 
situations where all the factors are so clear that it would be possible to express 
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a definite opinion. In a situation such as you present, however, I feel that 
the offering would be carefully scrutinized by any court before which it may 
come and that any letter which purported to describe the situation, and on 
which my opinion would necessarily be based, could not, adequately advise as 
to the various factors which are involved. 

“I call your attention to the fact that any dealer who might subsequently 
purchase from an initial purchaser the securities which you propose to offer, 
would be required to satisfy himself that the initial purchaser had not pur- 
chased with a view to distribution. If the initial purchaser had purchased 
with this intent, he would be an underwriter, and sales by a dealer of securi- 
ties bought by him from such an initial purchaser would, as a general rule, not 
be exempt until at least a year after the purchase of the securities by the dealer, 
The sale of unregistered securities to a limited number of initial purchasers, 
therefore, leads to a practical situation in which such initial purchasers may 
have difficulty in disposing of the securities purchased by them. Any opinion 
which I might render in connection with the proposed offering might, I fear, 
be availed of by the issuer or by an initial purchaser as a means of satisfying 
a dealer, at a later date, that he might purchase the securities in question and 
market them without risk of violating the act. You will appreciate that my 
opinion would not actually have this effect, since in the case of each trans- 
action there would be involved various matters of fact on which I am not in 
a position to express an opinion. 

“Accordingly, it seems a much wiser policy for me not to express an opinion 
in the situation which you present as to whether a public offering is involved.” 

Mr. Lisuman. Is it correct that the release just introduced incor- 
porates and emphasizes the opinion of the then General Counsel of 
the Securities and Exchange Commission ? 

Mr. Gapssy. That is correct. 

The CuarrmMan. What release are you talking about ? 

Mr. LisuMan. 285. 

The Cuairman. I thought you referred to a release that had just 
been released. 

Mr. Lisuman. No. 

The CuHatrman. The same one? 

Mr. Lisuman. The same one; yes. 

The Cuatrman. All right. 

Mr. Lisuman. Now, is it correct that release 285 states, among other 
things: 

The present opinion indicates the many factors which must be considered in 
determining the availability of this exemption and points out that a definite 
opinion in advance is impossible except in a few clear cases. 

Mr. Gapssy. That is correct. 

Mr. Lisuman. And is it correct that no other interpretive problem 
receives more attention in the administration of the securities Act 
than that of the exemption in the second clause of 4(1) ? 

Mr. Ganspy. I think that is probably true. 

Mr. Lisuman. I take that from a statement that was made in one of 
your ee s. 

Mr. Gapspsy. I think that is true. 

Mr. Lisnman. Now, is it correct that according to the 1935 position 
of the Commission the principal factors to be considered in deter- 
mining whether an exemption was available are four: 

First: The number of offerees and their relationship to each other 
and to the issuer. 

Second: The number of units offered. 

Third: The size of the offering. 

Fourth: The manner of offering. 
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Mr. Gapssy. That is correct. 

Mr. Lisumawn. Is it correct that the SEC has issued warnings con- 
cerning the difficulties which purchasers would have in redistributing 
securities originally issued without registration in reliance upon this 
exemption ¢ 

Mr. Gapsey. That is correct. 

Mr. Lisuman. Is it also correct that the publicly announced posi- 
tion of the Commission has been that anyone relying upon this ex- 
emption does so at his own peril ? . 

Mr. Gapssy. The courts have so held, and that has been the Commis- 
sion’s attitude. 

Mr. Lisuman. Is it correct that in the 1935 release on this matter it 
is stated that: 

Under ordinary circumstances an offering to not more than approximately 25 
persons is not an offering to a substantial number and presumably does not 
involve a public offering. 

Mr. Gapssy. That must be read in connection with the oss- 
Purina case. 

Mr. Lisuman. I am coming to that. 

Mr. Gapssy. That is very true. That was so stated at that time. 

Mr. Lisuman. Is it correct that the release states that any dealer 
who might subsequently purchase from an initial purchaser would be 
required to satisfy himself that the initial purchase had not been made 
with a view to distribution ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it not also correct that the release states that: 

If the initial purchaser had purchased with this intent, he would be an 
underwriter, and sales by a dealer of securities bought by him from such an 
initial purchaser would, as a general rule, not be exempt until at least a year 
after the purchase of the securities by the dealer. 

Mr. Gapssy. That statement was made; yes. 

Mr. Lisuman. Is it correct that in December of 1935 the Commis- 
sion issued under the 1933 act release No. 603? And is it not correct 
that that release contains another opinion by its then General Counsel 
that a mere statement by the initial purchaser at the time of his ac- 
quisition that such acquisition was for investment was not conclusive 
as to his actual intent ? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. At this point I would like to have incorporated in 
the record release No. 603 of the Commission under the Securities Act 
of 1933. 

The CuHatrmMan. Let it be received. What is the date of it? 

Mr. Lisuman. December 16, 1935. 

(The document follows :) 


{For immediate release Monday, Dec. 16, 1935] 
SECURITIES AND EXCHANGE COMMISSION, WASHINGTON 
SECURITIES ACT OF 1933——-RELEASE NO. 608 (CLASS D) 


The Securities and Exchange Commission today made public an opinion of 
its General Counsel, John J. Burns, dealing with the question whether regis- 
tration under the Securities Act of 1933 is required in cases where securities 
which are part of a block originally issued in connection with a so-called “priv- 
ate offering” are distributed to the public by dealers. 
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In a previous opinion (in Release No. 285) the General Counsel indicated 
that the necessity for the registration of such securities before they could be 
distributed by a dealer would depend upon whether the initial purchaser from 
whom the dealer bought the securities had acquired them for investment or with 
a view to distribution. 

The present opinion points out that a mere statement by the initial purchaser, 
made at the time he acquired the securities, to the effect that he was acquiring 
them for investment, is not conclusive as to his actual intent. The opinion 
suggests that among the relevant factors which a dealer should consider in at. 
tempting to determine whether he may lawfully participate in the sale of such 
securities are the relations between the issuer and the initial purchaser, the 
business of the initial purchaser, and the length of time elapsing between the 
acquisition of the securities by the initial purchaser and their resale to the 
dealer. 

Mr. Lisuman. Is it correct that release 603 emphasizes, among 
other things, that the intent of the initial purchaser as to whether he 
was acquiring the security with a view of distribution is a question 
of fact upon which the issuer and its counsel must satisfy themselves? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it correct that release No. 603 also emphasizes the 
fact that the initial purchaser has stated that his original purchase 
was for investment and not for resale is not believed to be necessarily 
conclusive on this question ? 

Mr. Gapssy. I believe that is correct. 

Mr. Lisuman. Does not this release No. 603 also state that even 
though a dealer is satisfied that a particular block of unregistered 
securities was bought by the initial purchaser for investment, he 
nevertheless takes the risk that if his determination is incorrect, sales 
by him of such securities will be in violation of the registration 
requirements of the act ? 

Mr. Gapssy. That is correct. 

Mr. LisomMan. Has the Commission issued any additional releases 
concerning section 4(1), clause 2, of the act of 1933 in addition to the 
two which have already been introduced ? 

Mr. Gapssy. I am not sure I can answer that categorically, Mr. 
Lishman. 

I do know that release No. 1862 issued in December 1938 referred 
to that problem. And unless I am greatly mistaken there are many 
other releases which refer to it in passing or as a matter of interpre- 
tation or in some other instance. 

Mr. Lisuman. Mr. Chairman, I think the record should be supplied 
at this point, if it can be done so conveniently, with a list of all releases 
other than those of 285 and 603 which have already been placed in the 
record dealing with the exemption provision 4(1), clause 2. 

Mr. McCavtrey. I assume, Mr. Lishman, you are speaking about 
releases issued generally to the public as distinguished from the great 
volume of 





Mr. Lisuman. Yes. The ones that particularly deal with this 
problem, not those which will mention it incidentally. 

Mr. McCautry. We have hundreds of interpretive letters which 
have gone out in regard to specific inquiries. But you are talking 
about the general public releases ? 

Mr. Lisuman. General public releases, yes. Similar to the char- 
acter of releases 285 and 603. 
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Mr. Gapssy. We will have such a survey made and report to you. 
The CHarrMAN. Is that likely to be voluminous or will it be small f 
Mr. Gapspy. I couldn’t say, Mr. Chairman. I don’t know. 

Mr. Lisuman. I doubt that it will be. 

Mr. Gapspy. I doubt that there will be very many of them. 

The CuHairMan. Very well. , 

Let them be submitted for the record. If it becomes voluminous, 


submit it to the committee. 
Mr. Gapssy. Very well. . 
Mr. Fuynv. If it is too voluminous, the committee will determine 


that. 
The CuHarrMan. Yes. 
Mr. Gapssy. Very well. 
(The following releases were later submitted :) 
{For immediate release Tuesday, Aug. 8, 1939] 
SECURITIES AND ExCHANGE COMMISSION, WASHINGTON 


SECURITIES ACT OF 1933——RELEASE NO. 2029 


The Securities and Exchange Commission today made public an opinion of 
its General Counsel, Chester T. Lane, on the question of whether the Securities 
Act of 1933 provides an exemption from registration for certain types of refund- 
ing issues. 

Refunding offers often take the form of an exchange whereby new securities 
are offered to the existing security holders in exchange for the securities held. 
The unsubscribed portion of the new securities will then be sold for cash. 
While an exchange offer made to existing security holders exclusively may 
normally be exempt from registration under section 3(a) (9) of the act, registra- 
tion of many of these refunding offers is made necessary because of the public 
cash sale of the unsubscribed portion of the issue. 

The case considered in Mr. Lane’s opinion is that of a refunding offer of this 
character in which the unsubscribed portion of the issue is offered privately. 
The question raised is whether, since one part of the issue is offered in exchange 
to existing security holders and the second part is offered privately, the issue as 
a whole is exempt from registration. 

In his opinion, Mr. Lane states that in the usual situation the sale of one 
portion of the issue for cash, even though privately, will defeat the exemption 
for the entire issue, but that if the new refunding security is divided into two 
different blocks, one of which is offered in exchange to the existing security 
holders and the other is sold privately for cash, and if the differentiation be- 
tween the two blocks is sufficiently great to justify regarding them as different 
classes of securities, an exemption for both blocks may be available. 

The opinion makes it clear that superficial differences between the two blocks 
of securities will not make them separate classes, but that if there are sub- 
stantial differences between the two blocks, they may be considered separately 
for the purposes of exemption even though they are issued as integral parts of 
a single financing program. 

The text of the opinion follows: 

“You have requested an opinion as to the applicability of section 3(a) (9) and 
the second clause of section 4(1) of the Securities Act of 1983 in the following 
circumstances : 

“The subject company has an ‘open end’ mortgage upon its properties, the 
only issue of bonds now outstanding thereunder being denoted as series A bonds. 
It is proposed to create two new series of bonds under the mortgage, to be called 
series B and series C bonds, respectively, for the purpose of refunding the out- 
standing bonds. The series B and series C bonds will differ substantially from 
each other in respect of maturity date, interest rate, redemption prices, and 
default provisions. 

“The series B bonds will be offered in exchange to the holders of the out- 
standing series A bonds on the basis of an equal principal amount of series B 
bonds for those of series A, with interest adjustment. No commission or other 





4684 REGULATORY COMMISSIONS AND AGENCIES 


remuneration will be paid or given, directly or indirectly, for soliciting such 
exchange. 

“The necessary funds to redeem any unexchanged series A bonds will be 
raised by the sale for cash of series C bonds. The series C bonds will be offered 
and sold to not more than 12 insurance companies, which will agree to purchase 
for investment and without a view to distribution. 

“If the proposed exchange offer and the proposed cash offer were isolated 
transactions, it would be clear that no registration under the Securities Act 
would be required. The series B bonds would be exempted as securities ‘ex- 
changed by the issuer with its existing security holders exclusively where no 
commission or other remuneration is paid or given directly or indirectly for 
soliciting such exchange’; and the offering and sale of the series C bonds 
would be exempted by the second clause of section 4(1), as transactions by 
an issuer not involving any public offering. The interdependence of the two 
offerings, however, requires a more comprehensive analysis of the act. 

“Section 3(a)(9) contains no language expressly limiting the exemption to 
securities forming part of an issue the whole of which is sold as specified in the 
exempting provision. At first reading, therefore, section 3(a)(9) appears to 
confer exemption upon any security exchanged with the issuer’s existing security 
holders, even though other securities of the same class, as a part of the same 
plan of financing, are sold to others than existing security holders, or to existing 
security holders otherwise than by way of exchange. Such a construction, 
however, gives insufficient weight to the use of the word ‘exclusively’ as em- 
ployed both in section 3(a)(9) and in its predecessor, former section 4(3). 
In neither section is the grammatical function of the word entirely clear: but in 
order to avoid an interpretation which would reject the word as pure sur- 
pulsage, it is necessary to adopt the view that the exemption is available only to 
securities constituting part cf an issue which, as a whole, is exchanged in con- 
formity with the requirements of the section. 

“This conclusion appears to be supported by the legislative history of section 
8(a)(9). At the time of the amendment of the Securities Act of 1933 by title 
II of the Securities Exchange Act of 1934, the new section 3(a)(9) proposed 
in H.R. 9323 as a substitute for the first clause of section 4(3), provided an 
exemption from registration for ‘any security issued by a person where the 
issue of which it is a part is exchanged by it with its own security holders 
exclusively.’ The proposed amendment was altered in conference so as to 
eliminate any reference to the ‘issue’ of which a security is a part; but it appears 
from the statement of the managers on the part of the House in the conference 
report that the changes in the proposed sections 3(a)(9) made in conference 
were ‘intended only to clarify its meaning’ (H. (Conf.) Rept. 1838, 73d Cong, 
2d sess., p. 40). 

“Interpretation of the so-called private offering exemption provided by the 
second clause of section 4(1) presents similar considerations. You will note 
that the clause in question does not exempt every transaction which is not 
itself a public offering, but only transactions ‘not involving any public offering,’ 
Accordingly, I am of the opinion that the exemption is not available to securities 
privately offered if any other securities comprised within the same issue are 
made the subject of a public offering. 

“It appears, therefore, that both with respect to section 3(a)(9) and with 
respect to section 4(1) the necessity of registering the series B and series C 
bonds depends upon whether they should be deemed separate issues or merely 
parts of a single issue. I believe it unnecessary at this time to enter into 
any extended discussion of what constitutes an ‘issue’ for the purposes of 
the act. The opinion of the Commission in /n the Matter of Unity Gold Cor- 
poration (Securities Act Release No. 1778) discusses this question as it arises 
under section 3(b) of the act. The point is also touched upon, at least infer- 
entially, in the discussion of section 3(a)(11) contained in Seeurities Act 
Release No. 1459. Whatever may be the precise limits of the concept of ‘issue’ 
when all securities involved are of the same class, I do not believe that securities 
of different classes can fairly be deemed parts of a single ‘issue.’ Since on the 
facts submitted the series B and series C bonds appear to be securities of differ- 
ent classes, they constitute separate ‘issues,’ and may be offered and sold in 
the manner above described without being registered under the Securities Act. 

“In expressing this opinion I do not mean to imply that any difference in 
the incidents of two blocks of securities, however trivial, renders the blocks 
separate classes and consequently separate ‘issues’ for the purposes of the act. 
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In this case, however, the differences between the series B and series C bonds 
are, I believe, sufficiently substantial to warrant treating them as separate 
classes even though they will be issued under the same mortgage indenture.” 


[For release in morning newspapers of Wednesday, Dec. 14, 1938] 
SECURITIES AND EXCHANGE COMMISSION, WASHINGTON 
SECURITIES ACT OF 1933—-RELEASE NO. 1862 


The Securities and Exchange Commission today made publie an opinion of 
its General Counsel, Chester T. Lane, regarding rule 142 under the Securities 
Act of 1933, the adoption of which was announced by the Commission today 
in Securities Act Release No. 1861. The rule is designed to exclude from the 
category of “underwriters,” as defined in the act, persons whose connection 
with a distribution of securities is confined to supplying secondary capital by 
purchasing for investment any securities remaining unsold in the hands of the 
underwriters at the conclusion of the public offering. The full text of the opinion, 
which discusses the purpose and effect of the rule 142 in some detail, is as 
follows: 

Rule 142 was adopted in recognition of the value of secondary capital in facili- 
tating the flow of investment funds into industry, and of the fact that the owners 
of such secondary capital cannot practicably perform the duty of thorough 
investigation and analysis imposed by the act of the underwriter proper. The 
rule in no way limits the responsibility of the underwriter who actually serves 
as a conduit for the distribution of securities to the public, or of the underwriter 
who for a commission agrees with the issuer to purchase what the issuer is 
unable to sell to the public—thereby furnishing to the issuer the insurance with- 
out which the distribution would probably not be undertaken. The purpose of 
the rule is merely to make clear, what has admittedly been the subject of some 
debate in the past, that a person who does no more than agree with an under- 
writer to take over some or all of the undistributed portion of the issue, and 
who purchases for investment any securities which his commitment thus obliges 
him to take up, does not thereby subject himself to liability as an underwriter 
of the securities of the issue actually distributed to the public. 

In considering the application of the rule to particular situations, it should 
be appreciated that it applies only to persons whose connection with a distribu- 
tion is essentially nondistributive in character. Any person enjoying substantial 
relationships with the issuer or underwriter, or engaging in the performance of 
any substantial functions in the organization or management of the distribution, 
would be outside the scope of the rule. Brusically, the rule is designed to cover 
the conditional purchaser who, in spite of the conditional nature of his contract, 
is primarily interested in securing a portion of the issue for investment, and 
finds his incentive not in a commission based on the size of the issue or other 
similar factors, but in the investment advantage afforded by a discount from the 
public offering price. Disproportionate commissions or service fees would raise 
a serious doubt whether the functions of the person concerned were in fact con- 
fined as prescribed in the rule, for such disproportionate commissions or fees 
would tend strongly to show that such person was primarily interested as an 
underwriter in the distribution. 

Some question will undoubtedly be raised as to the meaning of the term “pur- 
chases * * * for investment,” as used in the rule. The application of this term 
is of course to be ascertained in any given case by reference to the intention of 
the purchaser at the time of purchase. What his intention was at that time 
is a question of fact. 

Althouzh it is not impossible to conceive of a situation in which a person who 
had purchased securities for investment changed his mind in good faith on the 
next day, and proceeded to dispose of the securities, it must nevertheless be re- 
membered that a state of mind can ordinarily be ascertained only by weighing 
evidentiary factors, and that a person’s actions may be of far greater evidentiary 
significance than his statements as throwing light on what his state of mind was 
at a given time. Thus, self-serving statements that a particular purchase was 
made for investment would carry very little weight in the face of more concrete 
facts and circumstances inconsistent with such an intention. 

Most prominent among the relevant evidentiary factors would undoubtedly 
be the length of time elapsing between the acquisition of the securities and their 
proposed resale. Although retention of the securities for any given length of 
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time would in no event be conclusive, it is obvious that the longer they were held 
the easier it would be to maintain that they had originally been purchased for 
investment; and it is my opinion that if they were retained for a period as long 
as a year that fact would be sufficient, if not contradicted by other evidence, to 
create a strong inference that they had been purchased for investment. How- 
ever, such an inference Would be rebuttable; for example, it would fall in the 
face of evidence of a prearranged scheme to effect a distribution at the end of 
the year. 


Another factor which may be of: considerable importance is the character of 
the regular business of the person who seeks to come within the rule. Thus, I 
have little doubt that insurance and investment companies not ordinarily engaged 
in the business of dealing in securities or underwriting distributions could quite 
readily sustain the burden of proof that they had purchased for investment. On 
the other hand, in the case of a securities dealer or an investment banking 
house, the nature of the business ordinarily carried on would create an extremely 
strong presumption of purchase for resale. It is perhaps possible that a person 
engaged in the investment banking business or in the securities business might, 
under some circumstances, come within the provisions of the rule; but in order 
to reach this result it would be necessary to establish by the clearest kind of 
evidence that the scope and character of the person's business were consistent 
with the purchase of large blocks of securities for investment rather than with 
a view to distribution. 

Mr. Lisuman. Does the Commission have any data showing the 
number of issuers who avail themselves of the exemption provided in 
4(1), clause 2? 

Mr. Gapssy. No. 

Mr. McCautey. Mr. Lishman, might I add at this point that many 
of the State statutes where there are such offerings intrastate, you 
have some records regarding the number of these offerings. 

And I think it is fair to say that there is a great number of them 
which are made not only intrastate but interstate as well. 

Mr. Lisuman. Yes. 

Mr. McCautey. We don’t have any figures which would clearly 
show how many there are. 

Mr. Gapspy. You see, Mr. Lishman, the only source of our informa- 
tion really would be the forms 8-K. And even that is not inclusive, 
because it includes only the list of companies and previously registered 
companies. 

We would have no data on companies which are not required to file 
forms at all. 

Mr. Lisoman. Dors the Commission have any data showing the 
number of issuers availing themselves of the exemption in clause 2 who 
notified the Commission of such intention prior to offering the 
securities. 

Mr. Gapspy. Iam not sure as to the answer of that. 

May I look in our files and report to you later in that connection! 

Mr. Lisuman. Yes, sir. 

Does the Commission have any rule or regulation requiring such 
notification to it prior to the offering of securities under this clause! 

Mr. Gapspy. No. 

Mr. Lisuman. Is it correct that there is no requirement in the act 
on this point ? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. Does the Commission have records showing for each 
of the past 3 years the number of applicants for registration of secu- 
rities, the number of registration statements which have been with- 
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drawn voluntarily or otherwise disposed of without clearance from 
the Commission? I assume you have those records. 

Mr. Gapssy. We have those records. I think most of the informa- 
tion is incorporated in the annual reports which have been furnished 
to you. 

{r. Lisuman. Yes, sir. Is it correct that under the Securities and 
Exchange Act of 1934, section 12, it is unlawful for any stock 
exchange member, broker, or dealer to effect t any transaction in any 
security other than an exempt security on a national securities ex- 
change unless the registration is effected as to such security for such 
exchange in accor dance with the provisions of the 1934 act ? 

Mr. Gapssy. And our rules and regulations, that is correct. 

Mr. Lisuman. And the rules and regulations of the Commission ? 

Mr. Gapsspy. That is correct. 

Mr. Lisuman. Would this be a correct. statement that the registra- 
tion requirements for securities in section 12 of the act of 1934 are 
principally intended to legitimatize the trading of securities on a 
national exchange which is subject to the jurisdiction of the Com- 
mission whereas the requirements in section 5 of the act of 1933 respect- 
ing registration statements are intended to provide disclosure of 
pertinent facts concerning issues of securities which involve the use 
of interstate commerce facilities or the mails? 

Mr. Gapssy. Well, certainly section 12 is designed to set forth cer- 
tain requirements in connection with the registration of a security 
upon an exchange. I think your charaterization of section 5 of the 
1933 act is substantially accurate. 

Mr. Lisuman. Now you have already in your statement indicated 
that the Crowell-Collier Publishing Co., a Delaware corporation, has 
had its common stock registered since 1946. 

Mr. Gapssy. That is correct. 

Mr. Lisoman. And you have also stated that the common stock of 
Crowell-Collier was not listed an any exchange until October 1955? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. And you also stated that during the years 1955 to 
1956 that Crowell-Collier sold $4 million principal amount of 10- 
year convertible debentures to Elliott & Co., a registered broker-dealer. 

Mr. Gapssy. Through Elliott & Co. 

Mr. Lisuman. Through Elliott ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it correct that at the time these convertibile 
debentures were issued that they were not issued with the Commission ? 

Mr. Gapssy. That is correct. 

Mr. LisuMan. Is it correct that Crowell-Collier did not register the 
debentures of the common stock into which they converted until after 
the securities had been issued, and in many instances sold and resold ? 
Mr. Gapsry. And converted. That is true. 

Mr. LisuMan. Is it correct that on or about August 10, 1955, Crow- 
ell-Collier sold at par $3 million of its convertible debentures to the 
brokerage firm of ‘Hliott & Co., 25 Broad Street, New York, N.Y.? 

Mr. Gapspy. That is correct. 

Mr. McCautey. Mr. Lishman, that was the settlement date. From 
the standpoint of sale there was a contract question as to whether or 
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not these people had not entered into a bona fide contracting sale prior 
to that time. August 10 was the settlement date. 

Mr. Lisuman. The closing date. 

Mr. McCavtey. That is right. 

Mr. Lisuman. Is it correct that Crowell-Collier granted Elliott & 
Co. an option to purchase at any time within a 2-year period an addi- 
tional $1 million of the authorized debentures at par ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it correct that the convertible feature of the $4- 
million debenture issued by Crowell-Collier was that for each $1,000 
bearer debenture a holder could obtain 200 shares of Crowell-Collier 
common stock ¢ 

Mr. Gapspy. Yes, sir. 

Mr. LisuMan. In other words, the conversion rate was the equiva- 
lent of $5 a share of the Crowell-Collier common stock with respect 
to the first $3 million issued ? 

Mr. Gapssy. That is correct. Those were sold at par. 

Mr. Lisuman. And with respect to the additional million which 
was sold later the conversion rate was the equivalent of approximately 
$8 per share? 

Mr. McCautey. No, sir. 

Mr. Lisuman. No? 

Mr. McCautey. The conversion rate always remained the same. In 
fact, what happened however was that they paid the then market value 
of $8 per share, so that he actually paid $8. The bonds then were sold 
ata premium. Instead of being sold at $100, they were sold at $160. 

Mr. Lisuman. Laccept that. 

On or about August 10, 1955, when the $3 million convertible de- 
bentures were sold by Crowell-Collier or were closed on the closing 
date for them, is it a fact that the common stock of Crowell-Collier 
was then quoted at 8% bid, 97% asked over the counter? 

Mr. Gapssy. That I will have to look up. I think that is substan- 
tially correct. 

Mr. Lisuman. Now, with respect to the additional $1 million of 
convertible debentures on which Elliott & Co. had an option, is it a 
fact that they were handled as follows: first, on or about May 29, 
1956 Crowell-Collier sold $680,000 of face amount of these debentures 
for $1.099.140 representing 160 percent of the principal amount plus 
accrued interest ? 

Mr. Gapssy. I believe that is correct, yes. 

Mr. Lisuman. Second, on or about. June 15, 1956, there was issued 
$270,000 principal amount to five purchasers for a cash consideration 
of $437,025, representing 160 percent of principal plus accrued interest. 

Mr. Ganssy. I believe that is correct. 

Mr. Lasuman. This is taken from your report but I am just spread- 
ing it on the record. 

Mr. Gapssy. Very good. 

Mr. Lisuman. And thirdly, on or about June 22, 1956, Crowell-Col- 
lier issued $50,000 aggregate principal amount of such debentures to 
five persons for $80,979.15, representing 160 percent of the principal 
amount of such debentures plus accrued interest ? 

Mr. Gapspy. I believe that is correct. 
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Mr. Lisumawn. Is it correct that at the time the $1 million con- 
vertible debentures were sold in 1956 that the quoted price of the 
Crowell-Collier common stock was approximately 814? 

Mr. Ganssy. I believe that is substantially accurate, yes, sir. 

Mr. Lisuman. You have already testified that in September 1955 
Crowell-Collier filed an 8-K report for the month of August showing 
the $3 million principal amount of 5-percent convertible debentures 
as having been issued and that common stock in an amount suflicient 
to effectuate the convertible features of the debentures were author- 
ized. 

Mr. Gapssy. That form 8-K was filed on September 12, 1955. 

Mr. Bennerr. Mr. Lishman, may I ask a question there? 

Mr. Lisuman. Yes. 

Mr. Bennett. Were these debentures offered to all the stockholders 
of the company ? 

Mr. Gapspy. No, they were not. There was a provision in the char- 
ter of the Crowell-Collier Corp. which absolves, takes away any pre- 
emptive rights from the stockholders. 

Mr. Bennetr. What effect did that have on the stockholders, the 
people who owned the stock who had paid the full value for it? 

Mr. Gapssy. The Commission was in receipt of at least one com- 
plaint by the stockholders that such offer had not been made to them 
and they were advised that that was beyond our jurisdiction; we had 
no jurisdiction over that. 

The Cuarrman. You had no jurisdiction over the issuance of the 
stock at all? 

Mr. Gapsspy. Not over whether they were offered to the stockhold- 
ers first or not. That is a matter of Delaware law. 

Mr. Bennett. So that a private group could come in and buy all 
these debentures equivalent to $5 a share and then sell it on the market 
for $8, or whatever it was? 

Mr. Gapssy. The charter of the corporation would allow such a 
transaction to be consummated. Whether it is legal or not, it is cer- 
tainly beyond our jurisdiction. 

Mr. Bennett. It sounds, like a pretty sneaky deal, pretty bad deal 
for the stockholders. 

Mr. Gapspy. It very often happens. 

Mr. Bennett. Did any of the stockholders get in on this? 

Mr. Gapssy. I do not know whether any of the eventual purchasers 
were stockholders at the time or not. I think some of them were. 

Mr. Bennett. Did one group buy the whole $3 million? 

Mr. Gapssy. That is a very involved question, Mr. Bennett. 

Mr. Lisuman. Schedule A attached to the report of the Division of 
Corporate Finance and Division of Trading and Exchange of July 
3, 1957, report to the Commission shows the distribution of the cer- 
tificates. 

Mr. Bennetr. Go ahead. 

Mr. Lisuman. At this point I would like to have in the record a 
photostatic copy of form 8-K filed on September 12, 1955, for the 
month of August 1955. 

The Cuarrman, Let it be received. 
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(Information referred to follows:) 





SECURITIES AND ExCHANGE COMMISSION, WASHINGTON, D.C. 
(Filed September 12, 1955) 
FORM 8—K 
CURRENT REPORT 


Pursuant to section 14 or 15(d) of the Securities Exchange Act of 1934—-for the 
Month of August 1955 


THE CROWELL-COLLIER PUBLISHING Co., 640 FirrH AVENUE, NEw York, N.Y. 


ITEM 7. INCREASE IN AMOUNT OF SECURITIES OUTSTANDING 


As of August 31, 1955, the Company had issued and outstanding $3,000,000 
in principal amount of its 5 percent Convertible Debentures, Due August 1, 1965 
(a specimen copy of which is attached hereto as Exhibit A). Since said Deben- 
tures are a new class of securities the amount outstanding has not previously 
been reported. 

The 5 percent Convertible Debentures were issued under an Indenture between 
the Company and Bankers Trust Company, Trustee, dated as of August 10, 
1955 (a copy of which is attached hereto as Exhibit B) and sold by the Company 
to a group of purchasers on August 10, 1955 for an aggregate net cash proceeds 
of $3,000,000. The sale of said Debentures was not underwritten. Proceeds 
from the sale of said Debentures are to be used as working capital and for the 
general corporate purposes of the Company and no specific allocation of any of 
such proceeds has been made. Said Debentures were not registered under the 
Securities Act of 1933, as amended, by reason of the second clause of Section 
4(1) of said Act. Said Debentures were taken for investment by the purchasers. 














































ITEM 9. OPTIONS TO PURCHASE SECURITIES 





On August 10, 1955 the Company granted an option (a copy of which is 
attached hereto as Exhibit C) covering $1,000,000 in principal amount of its 
5 percent Convertible Debentures, Due August 1, 1965, in consideration for the 
option holder obtaining purchasers for $3,000,000 in principal amount of said 
Debentures, for the purchase by the option holder of Common Stock Purchase 
Warrants for an aggregate price of $1,250 and for $1 paid in cash. The pur- 
chase price of said Debentures covered by the option is the principal amount 
thereof plus accrued interest from the last coupon date to the date of sale. 
The market value of the Debentures on August 10, 1955, the granting date of 
the option, was the principal amount thereof. The expiration date of the 
option is 2 P. M. Eastern Standard Time on August 10, 1957. The option con- 
tains a provision whereby the Company may give notice to the option holder, 
at any time prior to the expiration date, that it desires to issue and sell said 
Debentures covered by the option. In the event that the option holder does 
not exercise the option within 10 days of such notice the option holder upon 
request by the Company agrees to use its best efforts to cause others to purchase 
said Debentures covered by the option at a price equal to the principal amount 
thereof plus accrued interest from the last coupon date. The Debentures cov- 
ered by the option have not been and will not be registered under the Securities 
Act of 1933, as amended, by reason of the second clause of Section 4(1) of 
said Act, except in the event that the Company requests the option holder to 
use its best efforts to cause others to purchase the Debentures in which event 
the Company at the request of the option holder will cause the Debentures to 
be registered pursuant to the provisions of the Securities Act of 1933, as 
amended. In the event that the Securities are purchased by the option holder 
they will be purchased for investment. 

On August 10, 1955, the Company issued and sold Common Stock Purchase 
Warrants, in bearer form (a specimen copy of which is attached hereto as 
Exhibit D) entitling the holders thereof to purchase 125,000 shares of Common 
Stock, par value $1 per share. The aggregate consideration paid for such war- 
rants was the cash sum of $1,250 and the services of the firm to whom such 
warrants were issued in finding purchasers for the $3,000,000 in principal amount 
of Debentures referred to under Item 7 above. The purchase price of the Com- 
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mon Stock covered by the warrants is $5 per share. The bid and asked prices 
for a share of Common Stock on August 10, 1955, the date that the warrants were 
sold, were $8% bid $9% asked. The expiration date of the warrants is 2 P.M. 
Rastern Standard Time on August 10, 1960. The shares of Common Stock cov- 
ered by the option have not and will not be registered under the Securities Act 
of 1933, as amended, by reason of the second clause of Section 4(1) of said Act. 
The Common Stock Purchase Warrants were taken for investment by the pur- 
chaser. 


ITEM 11, SUBMISSION OF MATTERS TO A VOTE OF SECURITY HOLDERS 


At a Special Meeting of the Stockholders of the Company held on July 25, 
1955, the Stockholders adopted an amendment of Article Fourtru of the Certifi- 
eate of Incorporation of the Company (a copy of which is attached hereto as 
Exhibit E), changing the authorized shares of Common Stock, both issued and 
unissued, from shares having a par value of $5 each to shares having a par value 
of $1 each, and increasing from 1,700,000 to 3,000,000 the number of authorized 
shares of Common Stock of the par value of $1 each, and in connection there- 
with approving a reduction of the capital of the Company (see Exhibit F at- 
tached) to $1,554,602, which is the aggregate par value of the issued shares 
resulting from the foregoing amendment of Article FourrnH. Said amendment 
of Article FourrH and the reduction of capital were approved by the holders of 
1,082,273 shares of Common Stock, there being voted against the adoption thereof 
6,169 shares of Common Stock. 


ITEM 13. FINANCIAL STATEMENTS AND EXHIBITS 


(b) Exhibits: 

A. Specimen copy of 5-percent Convertible Debenture Due August 1, 
1965. 

B. Copy of an Indenture, dated as of August 10, 1955, between the Com- 
pany and Bankers Trust Company, Trustee. 

C. Copy of an Option, dated August 10, 1955, granting the option holder 
the right to purchase $1,000,000 in principal amount of the Company’s 5- 
percent Convertible Debentures. 

D. Specimen copy of Common Stock Purchase Warrant. 

E. Copy of a Certificate of Amendment of Certificate of Incorporation of 
the Company, filed with the Secretary of State of the State of Delaware 
on July 26, 1955. 

F. Copy of a Certificate of Reduction of Capital of the Company filed 
with the Secretary of State of Delaware on July 26, 1955. 

G. Copy of Article II, Section 5 of the By-Laws of the Company, as 
amended, by the Board of Directors on August 9, 1955, reducing the Board 
of Directors from 17 to 9. 

SIGNATURES 

Pursuant to the requirement of the Securities Exchange Act of 1934, the 
registrant has duly caused this report to be signed on its behalf by the under- 
signed hereunto duly authorized. 

THE CROWELL-COLLIER PUBLISHING COMPANY, 
By Evucene J. McCarrrey, Treasurer. 

Dated: September 9, 1955. 

Mr. Lisuman. Is it correct that in the 8—K report filed by Crowell- 
Collier on September 12, 1955 that such report disclosed details of the 
option for the $1 million debenture given to Elliott & Co. ? 

Mr. Gapssy. That is true. 

Mr. Lisuman. Is it correct that the 8—-K report stated also that the 
issuance showed to Elliott & Co, 125,000 warrants at 1 cent each en- 
titling the holder to buy a like amount of Crowell-Collier common 
stock at $5 per share and the reason for the issuance of such warrants? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Is it correct that this 8-K report filed September 12, 
1955, disclosing the foregoing and other information was examined 
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by the Division of Corporation Finance and given financial and gen- 
eral clearance ¢ 

Mr. Gapssy. I would not say that. The form 8-K was reviewed by 
the Division of Corporation Finance and we found no reason to 
raise any question with reference to it. We do not clear or approve 
anything. 

Mr. Lisoman. What is the meaning or significance of a general and 
financial clearance on an 8-K report filed by a registered company? 

Mr. Gapssy. It simply means that we have read it, reviewed it 
and compared it with the other financial data on file with the Commis- 
sion and see no reason to question the facts set forth therein. 

Mr. LisumMan. How is such a report processed for general financial 
clearance ¢ 

Mr. Gapssy. Perhaps Mr. Woodside had better answer that. 

Mr. Woopsine. Mr. Lishman, are you reading from document for 
clearance of a 10-K rather than a 8-K ? 

Mr. Lisuman. 8-K. 

Mr. Woonpsine. Unless there were financial statements with the 8-K 
there would be no reference to financial statements in it. The 8-K 
of Crowell-Collier which was filed in September of 1955 reported 
the August transaction and was probably examined by our staff in 
connection with a listing application filed later that month. 

Mr. Lisoman. What I am trying to get at, Mr. Woodside and 
Mr. Chairman, is to find out for the record, and have it stated for 
the record, the fact that an 8-K which discloses on its face a claimed 
exemption, whether that in any way constitutes an acceptance or an 
approval of such claimed exemption = the Commission. 

Mr. Woopsive. In no sense whatever. 

Mr. Gapspy. No, it does not. 

Mr. Lisuman. When did the Commission first become cognizant of 
the fact that Crowell-Collier contemplated the issuance of the $4 mil- 
lion converted debentures ? 

Mr. Gapssy. I believe at the time they filed the form 8-K. The 
files show no indication that we had no information prior to the filing 
of the 8-K. 

Mr. Lisuman. I think with the succeeding question you may wish 
to revise this. 

Mr. Gapspy. OK. 

Mr. Lisuman. In giving the clearance to this 8-K did the Com- 
mission or any of its staff make any investigation concerning Crowell- 
Collier or Elliott & Co., the purchaser, or with respect to the real 
nature of the claimed private offering ? 

Mr. Woonsipe. No, sir. 

Mr. Gapssy. No, sir. 

Mr. McCautey. There is no clearance, Mr. Lishman. 

Mr. Woopsipe. As a matter of fact, Mr. Lishman, I do not think 
you will find any so-called clearance memorandum indicating that 
that 8-K was examined prior to the examination of the listing appli- 
cation. I think you will find that the memorandum to the Commis- 
sion which recommended clearance of the listing application in the 
sense that the staff was registering no objection refers to the prior 
filings including that 8-K. 

Mr. Eanet. Do you have file 26304-2 ? 
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Mr. McCautey. Yes, we have all of our files with us. 

Mr. Eaner. Could I have that ? 

Mr. Gapssy. I might state that the inquiries received were in our 
office August 17, 1955. However, it refers to some stop orders granted 
earlier in the year. It also refers to the Moody’s report of July 25, 
1955, at which the issuance of the $3 million of debentures was sold. 
That was received in our office on August 17, 1955. 

The question was whether the stockholders did or did not have pre- 
emptive rights in that offering, and we answered that question. 

Mr. Lisuman. While we are looking: for that reference we will 
continue with the questions. 

Was the Commission familiar with the press release of Crowell- 
Collier on July 14, 1955, respecting a contemplated issuance of these 
securities ? 

Mr. Gapssy. We have a copy of that in our files. I do not know 
whether anyone in the Commission read that in the papers or not, I 
am sure, It is a fact that there was such a press release in the New 
York Times of Friday, July 15, 1955. 

Mr. Lisoman. Mr. Chairman, at this point I would like to have 
incorporated in the record the Crowell-Collier release which appeared 
in the New York Times for Friday, July 15, 1955. 

Ihave a photostatic copy of the items that appeared. 

The Cuarrman. Very well, let it be received in the record. 

(Material referred to follows:) 


[The New York Times, July 15, 1955] 
TiIpE TURNS FOR CROWELL-COLLIER : COMPANY IN BLACK, WILL EXPAND 


The Crowell-Collier Publishing Co. has shifted from red ink to black and is 
planning its first long-term financing for growth and expansion. This was an- 
nounced yesterday by Paul C. Smith, president of the company and editor of its 
three national magazines. 

He told of these other developments after a special meeting of directors: 

The company will sell $3 million of 10-year 5-percent convertible deben- 
tures, and will add to the the common stock for the purpose. The company 
previously had engaged only in short-term borrowing. 

The loss for the first half of 1954 has been converted into a profit for the 
latest 6-month period. 

The directors amended the bylaws to make the president the chief execu- 
tive officer as well as chief of operations. Previously the chairman was the 
chief executive. 

The board plans to reduce the number of directors to nine. There are 
now 17. A majority of these are to resign and “certain new directors will 
be elected.” 

The debentures carry 5 percent interest without sinking fund provisions and 
will be convertible over the life of the issue into common stock at the rate of $5 
ashare. The common stock will be increased for the purpose. 

A special meeting of stockholders is to be held on July 25 to approve a rise 
in the number of shares of common outstanding from 1,700,000 to 3 million. 
This is designed to provide sufficient shares to cover the conditions of conver- 
tibility. 

The issue is to be placed privately with a small group of individuals. 

Mr. Smith announced that the company, which publishes the American maga- 
zine, Woman’s Home Companion and Collier’s, in addition to operating a 
book subsidiary, made a net profit of $100,000 in the first 6 months of 1955, 
compared with a loss of $1,734,000 in the first half of 1954. 

The American and Companion, as well as the book subsidiary, made a profit 
in the first half. The Collier’s loss was reduced by more than 55 percent as com- 
pared with the first half of 1954. In the second quarter of 1955, all divisions 
earned a profit, including Collier’s 
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In a letter to the stockholders Mr. Smith wrote that nine individuals had 
accepted invitations to serve as directors, subject to election, and that their 
names would be announced at the stockholders’ meeting. 


Mr. Lisuman. Is it a fact that under date of August 1955 Senator 
Bricker wrote a letter to Chairman Armstrong of the Commission 
transmitting a letter dated August 1, 1955, from a constituent which 
states in part as follows: 


I am a small shareholder of Crowell-Collier Publishing Co. Recently the of. 
ficials voted themselves stock options at attractive prices, and more recently— 
last week—the company was quickly refinanced through the sale of debentures 
and stock warrants which were sold only to a select few at below their true 
value. I objected to this without any results. 

I stated in my letter to Crowell-Collier Publishing Co. that the bonds and 
warrants should have been offered to present shareholders. 

Can the Securities and Exchange Commission or any committee of which you 
are a member be of any help in having this action rescinded? 


Does that correctly reflect the situation ? 

Mr. Gapssy. That is correct. That is the letter to which I referred 
as having been received on August 17. Actually it was received Au- 
gust 8, as you implied. And the answer was made on August 17. 

Mr. LisuMan. Is it correct that under date of August 17, 1955, the 
then Chairman Armstrong transmitted a memorandum to Senator 
Bricker prepared by the Division of Corporation Finance which ap- 
parently justified Crowell-Collier’s actions and indicates that the 
Commission lacked authority and jurisdiction over the subject matter? 

Mr. Gapssy. I do not know that it justified Crowell-Collier. It 
certainly was that the Commission had no jurisdiction over the subject 
matter. 

Mr. Lisamwan. Mr. Chairman, at this point I would like to have in 
the record the correspondence between Senator Bricker and the Com- 
mission’s reply, including the memorandum just referred to. 

Prior to offering this in evidence we have taken the matter up with 
Senator Bricker’s office and found that his office had no objection to 
its use, 

The Cuatrman. Let it be received for the record. 

(The material referred to follows:) 

U.S. SENATE, 
August 8, 1955. 

Respectfully referred to J. Sinclair Armstrong, Chairman, Securities and Ex: 
change Commission, with thanks for such favorable consideration as the com- 
munication herewith submitted warrants, and for a report thereon, in duplicate 
to accompany return of inclosure. 

By direction of: 

JOHN W. Bricker, U.S.S. 
JWB:11 
Leslie Ervin 
Rolling Acres 
3450 N. Cleve-Mass. Rd. 
West Richfield, Ohio 


AuGUST 17, 1955. 


Re Crowe!ll-Collier Publishing Co., file No. 2-6304. 
Hon. JOHN BRICKER, 
U.S. Senate, 
Washington, D.C. 

Dear SENATOR BrICKER: This will acknowledge your letter of August 8, 1955, 
enclosing a letter from Mr. Leslie Ervin, Rolling Acres, West Richfield, Ohio, 
concerning stock options issued by Crowell-Collier Publishing Co. to certain of 
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its officials, and the sale of debentures and stock warrants by that company 
without offering such securities to the stockholders. 

There is enclosed a2 memorandum prepared by our Division of Corporation 
Finance concerning this matter which may be of interest to Mr. Ervin. Mr. 
Ervin’s letter to you is also returned herewith. 

Sincerely yours, 
J. SINCLAIR ARMSTRONG, 
Chairman. 
Enclosure: 
Mr. Ervin’s letter. 
Memorandum of Division of Corporation Finance. 


ROLLING ACRES, 
West Richfield, Ohio, August 1, 1955. 
Senator JOHN BRICKER, 
Washington, D.C. 

DeaR Sie: I hope that you will have the perseverance to keep “plugging” for 
your constitutional amendment. 

" On another matter in which I am also interested, I would like to know if you 
can help me or can bring influence to bear on the following case at hand or in any 
others that might occur in the future. 

I am a small shareholder of Crowell-Collier Publishing Co. Recently the offi- 
cials voted themselves stock options at attractive prices and more recently (last 
week) the company was quickly refinanced through the sale of debentures and 
stock warrants which were sold only to a select few at below their true value. 
I objected to this without any results. 

I stated in my letter to Crowell-Collier Publishing Co. that the bonds and 
warrants should have been offered to present shareholders. 

Can the Securities and Exchange Commission or any committee of which you 
are a member be of any help in having this action rescinded? 

Thank you for any information or help that you can give in this matter. 

Sincerely, 
LESLIE ERVIN. 


MEMORANDUM PREPARED BY THE DIVISION OF CORPORATION FINANCE 


Mr. Leslie Ervin, Rolling Acres, West Richfield, Ohio has written Senator 
Bricker under date of August 1, 1955, regarding stock options issued by Crowell- 
Collier Publishing Co. to its officials and the sale of debentures and stock war- 
rants, 

According to reports filed with the Commission by the company the stock- 
holders of the company at the annual meeting held on April 7, 1955, approved 
and adopted a stock option plan for certain officers and/or key employees of 
the company and its subsidiaries, and the reservation of 145,398 shares of com- 
mon stock of the company for such purpose—1,141,815 shares of common stock 
were voted in favor of the stock option plan and 20,513 shares were voted against 
the plan. Under the terms of the plan the purchase price of the shares covered 
by each option may not be less than 85 percent of the fair market value of such 
shares on the date of granting the option. Presumably the options referred to 
by Mr. Ervin were issued under the stock option plan. 

According to Moody’s Manual of Industrials, on July 25, 1955, stockholders 
of the company voted to increase the authorized common stock from 1,700,000 
to 3,000,000 shares to provide for conversion of $3,000,000 10-year 5 percent 
debentures sold privately through Elliot & Co. to 27 investors earlier in July. 
In connection with Mr. Ervin’s views that the debentures should have been 
offered to present stockholders, it is noted that art. fourth of the certificate of 
incorporation, as amended, of the company provides as follows: 

“The stockholder of the corporation shall be entitled as of right to subscribe 
for, purchase or receive, any part of any new or additional issue of stock of any 
class, whether now or hereafter authorized, or of bonds, debentures or other se- 
curities convertible into or exchangeable for stock, but all such additional shares 
of stock of any class, or bonds, debentures or other securities convertible into 
or exchangeable for stock, may be issued and disposed of by the Board of Di- 
rectors of such terms and for such consideration, so far as may be permitted 
by law, and to such person or persons as the Board of Directors in their absolute 
discretion may deem advisable.” 
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Mr. Ervin inquires in his letter as to whether the Commission can have the 
above mentioned transactions rescinded. The Commission has no authority under 
the statutes which it administers to cause the remission of such transactions. It 
is further pointed out that the securities of Crowell-Collier Publishing Co. are not 
listed on a national securities exchange, and therefore, any proxy soliciting ma- 
terial sent to stockholders in connection with the above mentioned meetings of 
stockholders was not subject to the jurisdiction of the Commission. 

Mr. Gapspy. May I interrupt, Mr. Lishman, to clarify one answer 
that Imade? I said that we had no jurisdiction on the subject matter, 
I mean on the facts presented to us we had no jurisdiction. Of course, 
if the issue was a public offering or turned out to be in violation of 
section 5 of section 17, we would have jurisdiction. We simply could 
not interfere with it at that time on those facts. 

Mr. Bennett. What could you have done if you had jurisdiction? 

Mr. Gapssy. If we had jurisdiction ? 

Mr. Bennett. What could you have done for this stockholder if this 
had been registered ? 

Mr. Gapssy. If this had been a security subject which was not 
exempt under section 4 (a) or an issue which was not exempt under 
section 4 (1), of course we could have stopped it, but the postulate pro- 
posed to us was that it was a private offering. 

I might say that even if it had been registered and the sale was going 
to be made to all of these people, it would have been in perfect com- 
pliance with the statute and the stockholder would have had no com- 
plaint under the laws of Delaware. \ 

Mr. O’Hara. May I ask a question at that point? Mr. Chairman, 
was there any indication that this was an obvious subterfuge to avoid 
the requirement of registration ? 

Mr. Gapssy. No, sir. 

Mr. O’Hara. Or the facts presented to you ? 

Mr. Gapssy. No, sir. 

Mr. O’Hara. And if another situation arose, a similar situation, 
today, you would still be in the same situation ? 

Mr. Gapssy. Yes, sir, precisely. 

Mr. Lisuman. May I ask a question out of order here at this point! 
Is it correct, Mr. Chairman, that in the 8-K file for the month of 
August where they state that they are claiming an exemption, they 
claim the exemption solely with reference to the debentures and make 
no reference whatsoever to the common stock into the debentures, 
where convertible, is that not correct ? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Would that not be enough to arouse the suspicion 
of the Commission that something out of order was going on here? 

Mr. Gapspy. I don’t think so, no. That is a very grave question in 
which the counsel for the company and the Commission differed. The 
exemption requires a statement of the section under which the securi- 
ties issued are exempt. The securities issued were debentures, You 
must consider this in connection with 3889 which also applies to con- 
version without payment of commissions. 

Mr. Frynt. Would the fact that the preemptive rights were vio- 
lated be a danger signal to the Commission ? 

Mr. Gapssy. They were not. They had no preemptive rights under 
the charter of the corporation. 
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Mr. Bennett. The effect of the transaction, however, whether legal 
or not, was to depress the value of the stockholders by this manipula- 
tion because the people who bought the debentures were getting stock 
for $5 a share and it was worth $8 a share? 

Mr. Gapssy. It depends upon what you mean by worth, Mr. Bennett. 
Its book value may have been less than $8. It may have been less 
than $5. Ido not know. 

Mr. Bennett. It is worth what you can get for it on the market, is 
it not? 

Mr. Gapssy. That is right. It is still worth $8. 

Mr. Bennett. Yes. It might be worth more. 

Mr. Gapssy. I do not know. 

Mr. Bennett. But in any case, if the debenture purchaser could 
buy stock at $5 a share that was selling at that very moment for $8 
a are, he automatically made a $3 profit at somebody else’s expense, 
did he not, at the expense of the other stockholders? 

Mr. Gapssy. Not necessarily, Mr. Bennett. 

Mr. Bennett. They had to issue new stock for it, did they not? 

Mr. Gapssy. Oh, yes. Ultimately. Upon conversion. 

Mr. Bennett. Did not that have the effect of watering down the 
existing stock ? 

Mr. Gapspy. Let me answer it this way: When the original trans- 
action was entered into in July 1955, the stock was only selling for 
about $5. It suddenly went up on the market before these debentures 
were issued, so it was selling for about $8 at the time the debentures 
were issued. But, of course, it was convertible at any time. It might 
have been converted 2 years and then the market might be $1 or $15. 
Nobody knows. I could not say that anybody’s equity was diluted. 
The fact of the matter is that this would go in their books at $5 a 
share. 

Mr. Bennerr. Why did they not offer it to the stockholders then? 

Mr. Gapssy. They were not required to under their charter. 

Mr. Bennerr. What was their reason for not doing it? 

Mr. Gapspy. They had to meet a bank loan and I assume that the 
rationale was that they did not have time to make a public issue. I 
do not know. 

Mr. Bennett. I am not saying that the Commission could do any- 
thing about it because I do not think you could. 

Mr. Gapssy. I do not think we could. 

Mr. Bennett. But it seems to me somebody ought to be able to do 
something about this kind of manipulation and the net effect would 
be the issuance of more stock and that could not have any other re- 
sult except depressing the value of the existing stock no matter how 
you figure it out. 

Mr. Gapspy. It is true, of course, that at the time the debentures 
were issued, the stock was selling at a price higher than that indi- 
cated by the conversion price. Beyond that I cannot tell you except 
what the facts are. 

Mr. Bennett. It looks like to me it is a fraud on the existing stock- 
holders. I do not know whether anybody can do anything about it 
or not but it seems to me something should be done in a situation of 


that kind. 
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Mr. Gapssy. The important fact is that they needed the money and 
they had to get the money in order to meet bank loans which were 
becoming due. This was the way they were promised to the money 
immediately. 

Mr. Bennett. I know ordinarily, Mr. Chairman, when a corpora- 
tion wants to raise money in this fashion they offer the debentures to 
their own stockholders. 

Mr. Gapspy. Not necessarily. 

Mr. Bennett. Is that not the most common way ? 

Mr. Gapssy. Sometimes. It depends upon the State of incorpora- 
tion, and the powers of the corporation, whether they have time to 
do it. 

Mr. Bennett. Is that not the most common way it is done; it is 
done every day. 

Mr. Gapssy. It is done very often, yes. But, on the other hand, 
there are many stock issues that are sold through underwriters and 
not offered to the public, not offered to the stockholders. 

Mr. Benner. Not the case of where it would have an effect of 
depressing the stockholder’s interest without giving him an oppor- 
tunity to participate. That is the point. 

Mr. Gapssy. I do not believe that you can say that this as a matter 
of fact affected any stockholders’ interest. The corporation was get- 
ting $5 a share on conversion. Now whether that was a fair price or 
not is a matter for the directors to determine. We are not in a posi- 
tion to, and it is just a question of judgment on the part of the di- 
rectors. That is one of the functions of the directors, to set a price 
for the stock. 

Mr. McCautry. May I ask this question at this point? 

Mr. Bennett. You would not want to own stock in that company, 
would you? I would not, either. 

Mr. McCautry. In this case, the principal shareholder was a cor- 
poration which was called Publications Corp., which owned about 26 
percent of the outstanding stock of the company and had what is 
called in the trade “working control.” 

There were several conversations between Elliott & Co. and the 
management and at one point in the game the 26 percent shareholder, 
Publications Corp., was asked to take a million dollars’ worth of this 
4 million debenture issue and declined to take it, so that at least the 
shareholder who had the working control had an opportunity to pre 
serve what you might call his equity in the ownership and declined it. 

If you read over the full report and, as the atmosphere was de- 
veloping and without making any apologies to the company, the rec- 
ord that we got in our public investigation was that this company 
was in difficult financial straits, felt that it could not sell the amount 
of debentures that they needed through a public offering, never con- 
sidered it, and used the private offering exemption as the vehicle and 
got the $4 million that they needed and shortly thereafter, within a 
year, needed another million. 

Mr. Frynr. Mr. McCauley, [ think you put your finger right on 
the crux of this whole thing right there, that they offered what 
amounts to preemptive rights although legally they were not pre- 
emptive rights. 
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In this instance, they were, from a practical standpoint, exactly 
that to those shareholders who owned a working controlling imterest. 
Is that correct ? 

Mr. McCavtey. That is one way of framing it, Mr. Flynt. 

Mr. Fiyntr. That is substantially true, is it not? 

Mr. McCavtey. That’s what happened. But you can also look 
at it from the other point of view. Crowell-Collier wanted $4 million 
in the beginning. ‘They originally looked for $4 million and could 
not produce it. And it was actually Mr. Elliott, as I recall the testi- 
mony before us, who wanted to see the Publications people come up 
with that million dollars. 

Mr. Frynv. That is exactly my point. But you and I arrive at 
different conclusions from that. 

Mr. McCautey. I arrive at no conclusion. 

Mr. Fiynt. Well, I have just made a statement and you said that 
that was one way of putting it, and I asked you, was that substantially 
true, and I would like to know if it is substantially true. 

Mr. McCautry. The net effect of what happened is that they did 
offer it to the controlling shareholder. 

Mr. Fiynt. Then is that not in effect a potential perpetration of a 
fraud on the minority stockholders even though they may be a nu- 
merical majority, they are a practical minority group because of the 
fact that the 26 percent held a working control? 

Mr. Gapssy. The majority stockholders did not think so. 

Mr. Fiynt. The majority or the working control? 

Mr. Gapssy. The working control did not think it was a fraud. 

He thought it was so bad he would not take it. 

Mr. Frynt. High up. That is what I am getting at. There is 
potential perpetration of a fraud when it is offered to a select group 
of stockholders and that is what I referred to when I mentioned a 
danger signal a while ago. 

Mr. Gapssy. But, Mr. Flynt, the majority stockholder would not 
take it. He did not think it was any bargain. 

Mr. Fiynt. He was not a majority stockholder. That is exactly 
the point. 

Mr. Gapspy. The controlling stockholder. He didn’t take it; he 
did not think it was worth it. 

Mr. Fiyntr. But he was, in effect, deciding it for the others who 
were not given the opportunity to exercise their own free choice? 

Mr. Gapsry. Their corporation was not in good financial condition 
at that time. 

Mr. Fiynt. We are aware of that. 

Mr. Gapsry. I do not make any apologies for the corporation. I 
donot care. But the fact of the matter is 

The Cuatrman. May I interject just a minute? 

Mr. Fruynv. Yes. 

The CHarrman. You say you do not care? 

Mr. Gapspy. I mean, so far as I personally am concerned I did not 
participate. 

The Crarrman. But, Mr. Chairman, if that kind of manipulation 
referred to as a sneaky approach, and whatever other term might 
be used, is permitted, is it not a fact all anyone would have to do, any 
corporation, or any business, that needs money, is to issue some deben- 
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tures where you have got the stock value of $10 and issue debentures 
of $5 and make them convertible into stock and you will get the 
money ? 

Mr. Gapssy. Mr. Harris, I think that has been done, of course, and 

there is many a loss in the books over situations of that sort. The mi- 
nority stockholders. Of course, if the stockholder has preemptive 
rights, it cannot be done. It has got to be offered to the stockholders 
first. If he does not have preemptive rights then, as you know, Mr, 
Harris, the board of directors has a duty to sell the securities at a fair 
price. 
, The books are full of cases in which stockholders have sued the 
directors and purchasers because they considered that the price set, by 
the directors was not a fair price. That is the situation in a case of 
that sort. 

The Cuarmrman. Can anyone claim that you have the stock that is 
worth $10 on the market, on the board, owned by stockholders that it 
is a fair price, then, to sell it to certain selected groups at half that 
price, or less ? 

Mr. Gapssy. It might be that the dilution of these additional shares 
would bring the price down. All of these things are factors which 
the board of directors must consider in its determination as to what 
constitutes a fair price. 

The CHatrman. Does the board of directors consider what is a 
fair price on stock ? 

Mr. Gapspy. On the original issue, yes. 

The CuarrmMan. Under the original issue, yes, but where the issue 
has already been on the board and determined ¢ 

Mr. Gapspy. That is a matter of public bargaining sale. It has no 
relation to the directors’ act. The directors may come to the conclu- 
sion, I do not know, it may be correct, that the stock is actually worth 
considerably less than the market value. It may be so closely held that 
the price has been artificially raised. I do not know. These are all 
things that the board is directed to consider. 

The Cuatrman. Is there a loophole or lacking of proper authorit 
under the Securities and Exchange Act to determine matters of this 
kind ? 

Mr. Gapssy. We have no right to pass upon the question of whether 
the price is fair or not, so long as all the facts are disclosed. In other 
words, so long as it is disclosed the market is $10, and that this is being 
sold for $5, if it is a registerable security, then that must be disclosed. 
Or, if the market is $10 and it is being sold for $15, that must be 
disclosed. 

The Cnarman. Mr. Lishman, we have interrupted you. 

Mr. Lisuman. I would like to continue along the lines that the 
members have just been discussing. 

If this unusual sweep conversion rate had been disclosed in a regis- 
tration statement, what action would the Commission have taken? 

Mr. Gapspy. None. 

Mr. Lisuman. Now I am going to refer you to the case of the Beta 
Frozen Food Storage, which is reported in your 23d annual report, 
1957, where that situation existed, and you conducted an investiga 
tion just because of the appearance of that fact in the registration 
statement. 
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Mr. Woopsipe. What page is that, Mr. Lishman? 

Mr. LisumMan. Page 42. 

Mr. Gapssy. I think, since Mr. Woodside conducted the investiga- 
tion, perhaps he had better explain it to you. 

Mr. Woopsiwr. It was not a conversion case, was it? What is the 

oint ? 

Mr. Lisoman. The debentures were to be converted. 

Mr. Woopsipr. What is the point you are making ? 

Mr. Lisuman. You had a situation here where you had a poor 
financial statement accompanying the reports and registration state- 
ment, and it indicated that the debentures were to be converted into 
preferred stock. I am looking at your own report here. 

After deduction of $15 per debenture, or $262,500 of the selling 
commission and expense of $50,000, the net proceeds to the registrant 
were estimated at $1,437,500. The registrant was virtually without 
assets and was looking entirely to the proceeds of this financing for 
its capital requirement. 

Do we not have a similar situation here ? 

Mr. McCautey. No. 

Mr. Woonsipe. I do not think these cases have anything to do with 
each other. 

Mr. LisumaNn. For what purpose was Crowell-Collier seeking the $4 
million ? 

Mr. Woopsipe. The $3 million of debentures? 

Mr. Lisoman. I am speaking of the entire $4 million issue. Did 
they not state in reports that they were seeking it because of their 
tight financial condition ? 

Mr. Woopsipr. The 8-K report in September referred to the $3 
million. 

Mr. Lisuman. Did they not refer there to their tight financial 
condition ? 

Mr. Woopsipr. I think all was said was that they were going to use 
the money for working capital. I do not think there was anything 
said in that 8—K about their financial condition. 

Mr. Lisuman. I will take your own report of the Division of Cor- 

rate Finance, and of the Division of Trading and Exchange to the 
ienddsion, of July 3, 1957, at page 9, where you have under IV a 
heading indicating the necessity for long-term financing of Crowell- 
Collier. 

Mr. Woonsmpz. You are talking, Mr. Lishman, about a situation and 
statements existing long after the filing of the 8-K. We learned an 
awful lot about this thing between September 1955 and December of 
1956. 

Mr. Lisnman. The original question was: If you had been put on 
notice of this in a registration statement, would you have undertaken 
an investigation then ? 

Mr. Woopsipr. Put on notice of what ? 

Mr. Lisuman. Put on notice of the fact of the liberal conversion 
rate, whereby stock selling on the market between $8 and $9 was 
available on conversion at a price of $5. 

Mr. Woonsmne. The conversion rate was disclosed in the 8-K re- 
port. The thing that was not disclosed, I believe, was the market 
price of the stock in the over-the-counter market at the particular 
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time or any other time. 
fluctuates constantly. 

Mr. Lisuman. Is it a fact that the 8-K report filed with you dis- 
closed the opening and closing prices on common stock of Crowell- 
Collier for August 10? 

Mr. Woopsipe. The agreement with Elliott & Co. may have. You 
have a copy of that. 

Mr. Gapssy. The form 8—-K does not require a disclosure. 

Mr. Lasuman. I am not asking whether it requires it. I am asking 
whether it shows it. 

Mr. Woonsine. It does not show it. It shows that the bid and asked 
price for August 10 was 8% bid, and 97% asked. 

Mr. Lisuman. That is correct. 

Does it not also show the $5 conversion rate ? 

Mr. Woopsine. That is right. 

Mr. Gapssy. It shows that the debentures were convertible at $5 a 
share. That is, they were issued, sold at par, and they were converti- 
ble at 200 shares, I believe. 

Mr. Lisuman. If the issue had been required to be registered and 
that statement appears, what action would the Commission have 
taken ¢ 

Mr. Gapssy. None; not if all the facts were disclosed. The Securi- 
ties Act is a disclosure act. It is a truth-in-securities act. We are not 
asked to classify whether the purchaser or anyone else is being de- 
frauded, if the facts are stated. 

Mr. Lisuman. For what reason did you take action in the case of 
the registration statement of the Beta Frozen Food Storage Co. ? 

Mr. Gapssy. Perhaps Mr. Woodside had better answer that ques- 
tion. 

Mr. Woopsine. I do not want to answer on a stop order case when 
I have not had a chance to consider the problem. If you want me to 
make a check and give you a statement on the Beta Frozen Foods, I 
would be glad to do it. 

Mr. Lisuman. I would like that. 

Mr. Gapssy. Very well; that will be done. 

The Cuatrman. I think it would be well if I might suggest that 
you give the committee information as to whether or not the case 
referred to was comparable, or in view of the fact that you handled 
it, would you have not handled it the same way ? 

Mr. McCavtey. May I read from the report that Mr. Lishman 
referred to? 

It says: 


In connection with the proceedings brought under section 8~-D— 
which is the stop order section of the Securities Act of 1933— 


it was alleged the registration statement failed to provide adequate disclosure of 
the registrant’s position and plans in case proceeds were inadequate to make 
its projected warehouse a reality, since there was no firm commitment by an 
underwriter or any person to purchase all or any part of the securities, and 
hence no assurance as to what amount of the proceeds might be received. 

The registrant minimized or ignored competitive conditions in the industry in 
which it was about to embark, falsely claiming a large demand for its specific 
services based upon a nonexistent survey, and grossly misrepresenting its out- 
look even to the point of predicting, with little or no basis except optimism 
“a gross profit of over $500,000 per year after all salaries, wages, and maintenance 


The price on the over-the-counter market 
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and costs of operation’; that the registration statement failed to disclose that 
all of the common stock equity in the corporation was to be sold to officers and 
directors for an amount not in excess of $2,500; that the registration statement 
misrepresented the business experience of the officers and directors. 

So that the issues in this case—and I am not quoting any more—cer- 
tainly went far beyond the question of whether or not there was a 
difference between the market price and the conversion price. 

Mr. LisomMan. We do not question those last iene what we 
do question is that nothing can be done when a registration statement 
shows what we call a very unusual favorable conversion rate to a 
select group. 

Mr. Gapssy. I think that statement is fair enough, with this under- 
standing: that if the registration statement discloses all of these facts 
in a frank and open manner, we have no power under the law to pre- 
vent the issuance. 

Do you want to change the theory ? 

The Cuarrman. Do you think there are inadequacies in the law, Mr. 
Chairman ? 

Mr. Gapssy. It depends upon the philosophy you want to adopt 
with reference to the issuance of securities, Mr. Harris. If you want 
to say that we are to pass upon the merits of the securities and deter- 
mine whether the public is going to pay more than it should for the 
securities, that is one thing, but the law is not framed that way. 

That was the subject of a long debate in Congress, and outside, in 
1933, and the determination was made to frame the law upon the 
disclosure theory rather than going to the merits of the securities. 

Mr. O’Hara. Then let me ask this question, Mr. Chairman, of you: 

Then there is little protection, and there is little use of the SEC 
sitting there and not stopping something that is going to be a fraud, 
or the possibility of being a fraud ? 

Mr. Gapssy. Mr. O’Hara, a fraud means an incorrect statement or 
an erroneous statement. If I tell you the exact facts and those facts 
are unfavorable to you, and you go ahead and purchase securities right 
in the face of those facts, that is not fraud; you are just making a 
fool of yourself. 

Mr. O’Hara. Mr. Chairman, in the light of the experience that the 
Commission has had, particularly in this case, do you not feel that 
there is need for a strengthening of the law in this regard ? 

Mr. Gapspy. If you want to change the philosophy underlying the 
Securities Act, that is the privilege of the Congress. As I said before, 
that whole issue was debated at great length and with considerable 
bitterness in 1933 

Mr. O’Hara. That is correct. 

Mr. Gapspy (continuing). And the decision was made at that time 
to base the law upon a question of disclosure and not to give us juris- 
diction to pass upon the merits. 

We have approved registration statements which are the most pre- 
posterous things you could possibly imagine. I would not touch them 
with a 10-foot pole myself, but they tell the truth. 

The CuarrmMan. Do the stockholders pass on such issuances, or is it 
done by the board of directors? 

Mr. Gapssy. That would depend on the laws of the State of incor- 
poration and the charter, the circumstances under which the stock is 

32090—59—pt. 12 ——15 
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issued; any number of considerations would have to enter into 
consideration. 

The Carman, In this instance, did the stockholders have an op. 
portunity to pass on it? 

Mr. Gapspy. I do not believe that in the Crowell-Collier it wag 
submitted to stockholders. They had to pass upon the issue of the 
stock, additional stock. 

The Cuarrman. Did they have to pass upon the changing of the 
directors, reducing them from 17 to 9? 

Mr. Gapssy. Yes, I believe they would. I think they did. 

Mr. Bennett. May I ask a question, Mr. Chairman ? 

Mr. Lisuman. Mr. Chairman, on page 38 of the 1957 Commission 
Report there is a heading entitled “Results Obtained by the Regis. 
tration Process.” I just glanced through this hastily, and I noticed 
a subheading shows in several instances where the Commission claimed 
as an achievement the fact that it required meritorious and material 
changes in registration statements, changes going to the merits. 

Mr. Gapsspy. Changes which only required the facts to be stated, 

Mr. Lisuman. I noticed in one instance that they required a re- 
statement of earnings per share. 

Mr. Ganpssy. Very true. That would be a question of fact. 

Mr. Lisuman. And I notice in another case they required revision 
of provisions for depletion of oil and gas properties. 

Mr. Gapssy. That would be a very pertinent point in any oil and 
gas property, which must be stated accurately. 

Mr. Lisuman. So that the statement that the Commission has no 
jurisdiction or authority to obtain any meritorious impact on a situ- 
ation through its control of the registration process is rather broad, 
is it not? 

Mr. Ganpssy. No; not as long as we make them tell the facts, the 
truth, and the whole truth. 

Mr. Bennett. Before you leave that point, I want to ask a question. 
I did not want to interrupt you. 

Mr. Chairman, the subcommittee of this committee dealt with this 
question of private placings which are exempt from investigation, and 
your study made in 1951 or 1952. One of the problems in respect to 
private placements, in other words, the sale of securities at this time 
to one or two or a few people, has the effect of avoiding the registra- 
tion provisions of the act, because presumably the public is not 
involved ? 

Mr. Gapssy. That is right. 

Mr. Bennett. When an issue is exempt from registration because 
it is so private, as apparently is done here—— 

Mr. Gapspy. Was attempted to be done. 

Mr. Bennerr. Attempted to be done here, then what happens when 
the securities are resold later to the public? Having been exempt, 
in the first instance, from registration, does that carry on ad In 
finitum? Suppose an insurance company, for example, bought these 
debentures and kept them for a period of time and then resold them to 
the public, does the Commission have any authority to require regis 
tration in sucha case / 

Mr. Gapspy. If the facts, as they actually come out in connection 
with a given situation, show that the transaction is not by a person 
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other than an issuer, of course the provisions of section 4(1) do not 


apply. 

if under the facts the insurance company is an underwriter, of 
course the transaction of section 4(1) is not exempt. 

The decision—the determination of whether it is a private place- 
ment or not is one of great complexity, as Mr. Lishman has indicated. 

Mr. Bennett. The insurance company that makes the original 
purchase is the underwriter and takes the whole issue? 

Mr. Gapspy. If it takes it with an intent to distribute it, then it is 
an underwriter. 

Mr. Bennetr. Yes; but if it were the intent of using it for invest- 
ment, or for the purpose of investment, and 30 days later or some 
time later he changes his mind and wants to sell it, what then ? 

Mr. Gapssy. It is a question of actual fact as to whether it is an 
underwriter or not, and would have to be determined in that par- 
ticular case. 

Mr. Bennett. You would have to read their minds? 

Mr. Gapssy. That is the law. It is a subjective test which is most 
msatisfactory, I grant you. 

Mr. O’Hara. Will the gentleman yield ? 

Mr. Bennetr. Yes. 

Mr. O'Hara. Well, it certainly is a wonderful opportunity for 
subterfuge and fraud, with that loophole. 

Mr. Gaossy. I cannot say that it has not been available or has not 
been availed of. 

Mr. Bennett. Getting down to the specific case here—— 

Mr. Lisuman. May I interrupt just a minute to button up Mr. 
O’Hara’s very good question, and ask the chairman if he has any 
suggestions for remedial legislation in this field, which he admits is 
susceptible to being open to such fraud ? 

Mr. Ganspy. As I said before, Mr, Lishman, if Congress wishes to 
change the underlying theory, the underlying philosophy of the Secu- 
rities Act, that is one thing. Many States, as you know, have a quali- 
fications statute. We will pass the registration statements, and pre- 
sumably permit the sale of securities in, say, the State of Texas, and 
the securities administrator in the State of Texas will refuse to al- 
low them to be sold in Texas. 

People have told the truth and, on the basis of that truth, the State 
securities administrator just would not allow the citizens of that 
State to buy it. 

Mr. Lisuman. Mr. Chairman, you gave me a Yankee answer to my 
uestion by giving me another question as to what is the intention of 

ngress in this matter. What I was trying to ascertain is, What is 
the thinking of the Commission or what recommendations does the 
Commission have, as expert in this field on this problem ? 

Mr. Gapspy. I certainly am not going to say that the philosophy of 
the Securities Act should or should not be changed. It seems to me 
that is a question that should be determined by authorities with a 
great deal more stature than the administrators of that statute. 

Mr. Bennett. That is really not the question we are dealing with. 

Mr. Ganssy. I was speaking about philosophy of the statute or the 
statute with respect to the disclosure. What I was talking about is 
having avoided the registration part of the statute by selling pri- 
vately, then later selling those same securities to the public. 
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In effect, the people carrying on that kind of a practice avoid the 
protection that the public is entitled to under the registration phrase 
of the act as now constituted. 

Mr. Bennett. And what do you have to say about how you correet 
that kind of a problem? 

Mr. Gapssy. Your underlying question I think is whether section 
4(1) exemption should be available because the minute you say an 
exemption is available for a private placement then all of these ques. 
tions that you oppose immediately come up. As long as there is that 
provision in the statute for a private placement we are going to be 
faced with these problems. 

Mr. Bennerr. I am not objecting to the private placement. idea 
where one person or one group wants to buy the security and the public 
is not involved. That is one thing. There is no need for the statute 
to protect the public and that is the primary purpose of this law, to 
protect the public and give them full information. 

Mr. Gapssy. Certainly. 

Mr. Bennerr. But having avoided the protection of the act by plae- 
ing it privately and then later deciding to unload it on the public, at 
that point what can be done as far as the law is concerned to require 
registration then ? 

Mr. Gapssy. That problem Congress has laid in our laps, really, or 
rather put the burden on us rather than on the purchaser or the issuer. 

Naturally, nobody takes an issue for investment in the sense that he 
is going to hold it forever. If I buy an issue of Missouri Pacific bonds 
in year 2005, I do not intend to hold those until 2005. I intend to 
hold them for investment for a certain length of time. 

Now, the question of whether the or iginal purchase was for invest- 
ment or not, whether that purchaser is an underwriter or a purchaser 
for investment is one which depends really upon the intent of the pur- 
chaser at the time of the purchase. 

Mr. Bennett. I do not care what his intention is. My question was 
directed to this: Suppose an insurance company for a bank buys a 
single security and therefore does not have to be registered. They 
intend to hold it for investment. They do hold it for investment, let 
us say, fora year. Then, at the end of that time they have informa: 
tion that leads them to believe that this seeur ity is not a good security 
for them to hold. The public does not know this. They do not have 
to register. They do not have to give any information to the public 
as they would if they registered it. They just go ahead and unload it 
to the public. That is ‘the problem I am talking about. What ean 
you do! 

Mr. Gapssy. That is the problem that you always have with a pri- 
vate placement. 

Mr. Bennett. You know. But should we have it? Is there some- 
thing that can be done about that because there the company which 
made the purchase is bypasing the Securities and Exchange Act just 
as effectively as though they had done it. 

Mr. Gapspy. The regulation of that problem seems to me to ke 
bound up with the question of whether you are going to have a private 
offering exemption in the first place. As long as you have it, you are 
going to have that problem or whether the purchaser took it as a bona 
fide private investment or not. 
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We have cases where insurance companies bought a large block of 
debentures and have insisted upon their being issued in $1,000 
denominations, with the obvious intention eventually of distributing 
them. Yet they are perfectly bona fide in their investment intention. 
They have no intention at the present time of ne them. They 
want to be in a position 10 years from now to distribute them if it is so 
worked out. 

Mr. Bennett. They are in a position to circumvent the law because 
they are doing something 10 years later that they could not do today. 

Mr. Gapssy. That is the invariable conclusion. 

Mr. Bennett. I do not think that was the intent of Congress in 
originally putting this exemption in. I think the intention was ob- 
viously where only one person or one group was involved where they 
would not make them go through the requirements of registration be- 
cause the public was not involved. 

But I do not think it was ever the intent of Congress that if the same 
security was offered later, was taken by this same company and ped- 
dled to the public as it would have to be done in the first instance, 
then they ought to be exempt from the disclosure requirements of the 
act. 

If that is going to continue to be the case then you have an opening 
for all types and sorts of frauds that nobody can do anything about. 

Mr. Gapssy. You see, Mr. Bennett, that is true. It does open it 
to just the sort of think that you state. But such a regulation would 
extremely difficult and almost an intolerable burden upon private 
placement. 

The insurance company may want to sell a thousand shares out 
of the million shares that it holds just for the sake of putting it some- 
where else in its portfolio 10 years from now. 

Mr. Bennett. If they sell it to a private person, sell a thousand 
shares to a private person ? 

Mr. Gapssy. Sell it through the market on the stock exchange. 

Mr. Bennett. When they do that they are offering it to the public. 
They would have had to register in the first instance. Why should 
they not do it when they ultimately sell? That is the issue. 

Mr. Gavssy. In the first place the issuer alone can register it. The 
purchaser cannot register the securities. 

Mr. Bennerr. Yes; but if he later becomes in effect the issuer by 
unloading the whole thing, what about that? 

Mr. Gapssy. If it was not a private placement in the first place 
then be becomes an underwriter and takes the liability of an under- 
writer. 

Mr. Bennett. It is the fact that a private placement is no longer 
a private placement once the original purchaser wants to unload it 
to the public because there you have the same problems as you would 
have if it had been sold to the public initially. 

In fact, you may have greater problems because the securities may 
be good initially and they may deteriorate later, so a year from now 
there may be more need for public protection than there would be 
at the time it was initially made. 

Mr. Gapssy. I admit the problem. The only question is to how 
much detail Congress wants to go in holding back the full capital in 
the private market. 
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Mr. Bennett. I do not think that Congress should do that. 
the matter should be corrected. 

Mr. Gapssy. You will the minute you start being too restrictiye 
upon the marketing of securities in later years. 

Mr. Bennert. All we do is say as long as this is a private placement 
and as long as you hang on to it, or if you resell it to other private 
persons, you are under the exemption, but the minute you decide 
you are going to unload this to the public then you do the same thing 
that you would have to have done in the first instance and register 
a full disclosure. 

Mr. Gapssy. But the issuer does the registration, not the purchaser, 

Mr. Bennerr. When the purchaser unloads it to the public, in 
effect he is the issuer. 

Mr. Gapssy. No. The issuer is the person who puts out the se 
curity in the first instance. 

Mr. Bennett. I know that but as far as the public is concerned, 
he is the issuer, in effect. 

Mr. Gapsspy. No. The company isthe issuer. He is just the seller, 

Mr. Bennerr. That is right. 

Mr. Gapssy. He is no more the issuer than I am if I sell a dozen 
shares of United States Steel, if I had any. 

Mr. Bennetr. You took the provisions of the act in the first in- 
stance. The reason he was able to do it was because the public was 
not involved. The reason the public was involved later is a result 
of his own action. 

If he hangs on to it or resells it privately, he has the benefit of the 
exemption. But when he gets into the area of reselling it, then you 
say since he is not an issuer he can sell it to the public and the public 
has no protection. 

Mr. Gapssy. If it is not a private placement, if it is not a bona fide 
private placement, the seller of the stock, the subsequent seller of the 
stock takes upon himself all of the liabilities of an underwriter. 
Now that is a serious liability. 

If it should have been registered in the first place, he is taking 
on something of a burden. 

Mr. Bennett. I am not talking about that. I am not talking about 
the issuer that should have been registered in the first place. 

Mr. Gapspy. I am talking about the question of whether it is pri- 
vate placement or not. If it is private placement, then certain rules 
follow. That is the law as written. 

Mr. Bennett. I recognize that. 

Mr. Gapssy. If you want to change a statute in such a way as to 
prevent a person who has purchased a security at a private trans- 
action from ever selling that security, then you may do so, of course. 

Mr. Bennetr. You are stating what I said. I would not prevent 
him from reselling. I would prevent him from reselling it to the 
public unless he complied with the provisions of the act. 

Mr. Gapssy. But the issuer is the one who has to comply with the 
act. 

Mr. Bennett. That is quibbling about words. 

Mr. Gapssy. Not any more than I am an issuer of United States 
Steel stock. 

Mr. Bennett. The reason he got it, in the first place, was because 
he got an exemption under the act. 


I think 
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Mr. Gapssy. The issuer gets the exemption. 
Mr. Bennett. I do not care how the mechanics of it go. 

Mr. Gapspy. I cannot compel a corporation to register a security. 
Mr. Bennerr. You sit there and say that there is not any possible 
way of getting the public protection when an issue has been privately 
placed and is later resold, no matter how bald the thing may be; that 
we do not deal with the problem of trying to protect the public in 
the resale of the stock, just as we would if they were buying it ini- 
tially. That is the issue. 

Mr. Gapssy. The trouble with your suggestion, Mr. Bennett, is 
mechanical, perhaps, rather than anything else. Once a corporation 
has sold its bonds, say, for $5 million to a single insurance company, 
it has lost all control over that issue from there on. 

The insurance company, on the other hand, has no basis upon which 
it can compel the corporation to register at any subsequent time. 
There ceases to be any relationship between the issuer and the holder 
of the securities. That is still a private placement 

Mr. Bennerr. That is right. 

Mr. Gapssy (continuing). And if the insurance company deter- 
mines 5 years later that it wants to sell those bonds, it is in no position 
to make the corporation register, nor is the corporation in a position 
to keep them from selling them. 

Mr. Bennetr. Under existing law ? 

Mr. Gapssy. Under existing law. 

If you want to accomplish what you have in mind, what you would 
have to do is to make the corporation register those securities, whether 
it is a private placement or not, and keep that registration statement 
up to date at all times, so that the purchaser of the bonds would be 
in a position to sell them at any time with a current registration 
statement. 

If you want to put that burden on private placement, that is all 
right. 

Mr. Bennerr. And otherwise, how do you give the public protec- 
tion? Let us take, for example, a $5 million bond issue that you were 
talking about. It is sold to an insurance company. Five years from 
now they determine that that equity has deteriorated, they have in- 
formation to the effect that it is a poor investment. They want to un- 
load it. So they peddle it to the public. 

If the public had the information concerning the true status of the 
bonds, and they find out that the bonds have deteriorated in value, 
which is not known to the public, all they do is proceed to unload it. 
What difference does it make as far as the investment public is con- 
cerned whether that was originally a private placement or not? 

The intent of this law is to protect the public by giving them a full 
disclosure. 

Mr. Gapspy. That is right. 

Mr. Bennett. In the situation I am talking about, you are not giv- 
ing them a full disclosure, are you ? 

Mr. Gapspy. The public does not know what the insurance com- 
pany does. 

Mr. Bennett. That is right. So the public does not have that in- 
formation. Should there be some way to provide for that kind of 
protection ? 
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Mr. Gapssy. The only way that I can see that it could be done 
would be along the lines that I suggested, make the issuer put out a 
prospectus at the time of sale, and keep it up to date forever after. 
ward until the bonds are due. 

Mr. Fiynr. Would you yield to me right there? 

Mr. Bennett. Yes. 

Mr. Fiynt. On that point, is that not sort of fencing with words? 

shee ae & 
If the public is not involved, it is purely a bona fide private offering, 

Mr. Gapssy. That is right. 

Mr. Fiynt. There is no necessity to register it and fake malicious 
disclosure there. 

Mr. Gapspy. None whatever. 

Mr. Fiynt. There is no necessity to keep it up to date, but it should 
ween placed in an up-to-date position at the time it is offered to the 
public. 

Mr. Gapssy. But, Mr. Flynt, what I have just pointed out to Mr. 
Bennett is that the only time that the purchaser is in a position to 
compel the company, the issuer, to register the stock is at the time 
he buys the bonds. 

Mr. Fiynt. Under existing law? 

Mr. Gapssy. Under existing law. 

Mr. Fiynt. Do you or do you not recommend the change in law to 
accomplish that? 

Mr. Gapspy. I think possibly some such statute could be drawn. It 
would be extremely difficult. But we would administer such a statute 
if it was placed in our hands. 

Mr. Fiynt. Thank you, Mr. Bennett. 

Mr. Bennett. That is all. 

Mr. Gapspy. I suggest, Mr. Chairman, that this suggestion be left 
with us and that we submit a memorandum on it. 

The Cuatrman. I think that would be a good suggestion because 
it is a very far-reaching proposal. 

Mr. Gapspy. It is an extremely complicated subject. 

The Cuatrrman, I think what some of us do not understand is that 
whereas a private placement can be made with all the exemptions, 
and so forth, that can be used as a vehicle to get the same stock on 
the public market. 

Mr. Gapspy. That is the criticism which we directed to the entire 
Crowell-Collier situation. We did not feel that it was essentially a 

rivate placement, that it was a vehicle through which the stock was 
istributed to the public. 

The Cuarrman. Did anybody get hurt in the Crowell-Collier deal! 

Mr. Gapssy. I do not think so. The stock is selling for about $12 
or $13 now. 

The Cuarrman. Crowell-Collier went out of business? 

Mr. Ganpssy. No; they sold their magazine, which was a losing 
business, and kept a book business which was a very profitable busi- 
ness. The stock is now well above-—— 

Mr. O’Hara. They sold the subscription list, I guess, did they not! 

Mr. Gapssy. They got rid of their magazines. 

Mr. O’Hara. I still have a couple of years’ subscription, as I 
remember. 

The Cuareman. He should have taken the Ladies Home Journal. 
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Mr. O’Hara. Let me say this in perhaps a light vein, but I think 
this theory of a private sale, the baptism you go through on that is 
contrary to all theories of baptism because it extends, and they can 
sin no more, and they do go out and sin and they are exempt. That 
is the thing that I think is wrong. 

Mr. Gapssy. That is a problem, perhaps, which we could consider 
inconnection with the suggestion which has been made here. 

Mr. O’Hara. That is right. 

The Cuarmrman. You may do that. I think this would be a good 
time to suggest that we recess the hearing until the morning. It is 
almost 5 o’clock. 

Is it convenient for you to be back tomorrow morning at 10 o’clock ? 

Mr. Gapssy. Yes. 

The Cuarrman. The committee will adjourn until 10 o’clock to- 
morrow morning. 

(Whereupon, at 4:55 p.m., the subcommittee recessed, to reconvene 
at 10 a.m., Wednesday, September 17, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


WEDNESDAY, SEPTEMBER 17, 1958 


Hovust oF REPRESENTATIVES, 
Specta, SuscOMMITTEE ON LEGISLATIVE OVERSIGHT 
oF THE CoMMITTEER ON INTERSTATE AND ForetiGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10:20 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chair- 
man of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Flynt, and Hale. 

Also present : Robert W. Lishman, counsel to the subcommittee, and 
Herman Clay Beasley, clerk. 

The Cuarrman. The committee will come to order. 

Yesterday going into the matter of Crowell-Collier Publishing Co., 
Mr. Gadsby, the Chairman of the Commission concluded his state- 
ment and responded to questions. Mr. Lishman, the chief counsel, 
had already asked a number of questions, as had a number of the 
committee. 

Mr. Lishman had not concluded his questions. And I think it 
would probably be appropriate, Mr. Lishman, for you to proceed this 
morning. 

Mr. Lisuman. Yes, sir. Thank you. 


TESTIMONY OF EDWARD N. GADSBY, CHAIRMAN, SECURITIES AND 
EXCHANGE COMMISSION; ACCOMPANIED BY ANDREW D. 
ORRICK, COMMISSIONER; JAMES C. SARGENT, COMMISSIONER; 
THOMAS G. MEEKER, GENERAL COUNSEL; DANIEL J. McCAULEY, 
JR., ASSOCIATE GENERAL COUNSEL; BYRON D. WOODSIDE, DIREC- 
TOR, DIVISION OF CORPORATE FINANCE; PHILIP A. LOOMIS, 
DIRECTOR, DIVISION OF TRADING AND EXCHANGES—Resumed 


Mr. Lisuman. Mr. Chairman, is it correct that yesterday your 
testimony was to the effect that the memorandum which had been 
prepared by the Division of Corporation Finance which had been for- 
warded to Senator Bricker under date of August 17, 1955, took the 
position that the Commission lacked authority and jurisdiction over 
the subject matter of Senator Bricker’s inquiry, and the letter trans- 
mitted from his constituent ? 

Mr. Gapssy. The memorandum, Mr. Lishman, speaks for itself. 
The inquiry was directed, of course, to the stockholder’s preemptive 
rights almost exclusively. 
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And the memorandum, of course, says that we have no jurisdiction 
over that sort of thing. 

Mr. Lisuman. Well, is it a fact that the Commission subsequently 
found that it did have authority and jurisdiction to inquire into the 
manner in which the $4 million convertible debenture issue had been 
made by Crowell-Collier and the participants in the transaction ? 

Mr. Somme. We of course have always had jurisdiction along that 
line. And this memorandum certainly doesn’t intend to deny that. 

Mr. Lisuman. Well, wasn’t there anything in that memorandum 
which should have alerted—anything in the letter from Senator 
Bricker and the enclosure from him—which should have alerted the 
Commission to the possibility that the Crowell-Collier matter was 
one that the Commission should then have acted upon? 

Mr. Gapspy. I don’t feel so, no. At that point it seemed like a 
regular private placement. 

Mr. Lisuman. Isn’t it a fact in the preceding month, in July, there 
had been public announcements in the papers of this proposed private 
offering? 

Mr. Gapssy. Yes. 

Mr. Lisuman. Now you have testified, Mr. Chairman, that prior 
to October 1955 the common stock of Crowell-Collier Co. was not 
listed on any national securities exchange; is that correct ? 

Mr. Gapssy. That is right. 

Mr. Lisuman. And is it correct that on October 3, 1955, the Com- 
mission received an application from Crowell-Collier dated Septem- 
ber 30, 1955, for listing its common stock on a national securities ex- 
change as provided in the act of 1934? 

Mr. Gapssy. The form 10 for the Crowell-Collier Publishing Co, 
was received by the Commission on October 3, 1955, which applied 
for—in connection with which listing was applied for on the Ameri- 
can Stock Exchange of the common stock of that company. 

Mr. Lisuman. Mr. Chairman, at this point I would like to have 
this form 10 application for registration of securities on a national 
securities exchange under the act of 1934 made by Crowell-Collier 
Co. on October 3, 1955, put in the record. 

The Cuarrman. Let it be received for the record. 

(The document follows :) 


SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 
FORM 10 


APPLICATION FOR REGISTRATION OF SECURITIES ON A NATIONAL SECURITIES 
EXCHANGE 


Pursuant to the Securities Exchange Act of 1934 


THE CROWELL-COLLIER PUBLISHING COMPANY, 640 FirtH AVENUE, 
New York 19, N.Y. 


SECURITIES BEING REGISTERED 


Title of each class being registered: Common Stock, par value $1.00 per share. 
Amount of issued securities being registered: 1,554,602. 
Amount of unissued securities being registered upon notice of issuance: 870,398. 
Name of each exchange on which each class is being registered: American Stock 
Exchange. 
This application, filed pursuant to Rule X-12B-35, consists of a registration 
statement under the Securities Act of 1933 which became effective on April 29, 
1946, and the following additional information and documents: 
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STATEMENT PURSUANT TO RULE X~—12B-35 (@) (3) 


The following documents are hereby incorporated by reference: 
1. Registration Statement, Form S-1, No. 2-6304 which became effective April 


29, 1946. 
2, Amendment No. 1 to Registration Statement, No. 2-6304, filed April 23, 
1946. 


3. Amendment No. 2 to Registration Statement, No. 2-6304, filed April 26, 1946. 

4. Amendment No. 3 to Registration Statement, No. 2—6304, filed April 29, 

6. 

"7. Forms 1-MD filed for each of the fiscal years ended December 31, 1946, 
December 31, 1947 and December 31, 1948. 

6. Forms 8-K filed for each of the fiscal quarters ended March 31, 1949, June 
30, 1949, September 30, 1949 and December 31, 1949. 

7. Form 10-K filed for the fiscal year ended December 31, 1949. 

8. Forms 9—K filed for each of the fiscal quarters ended March 31, 1950, June 
30, 1950, September 30, 1950 and December 31, 1950. 

9, Form 10-K filed for the fiscal year ended December 31, 1950. 

10. Forms 9-K filed for each of the fiscal quarters ended March 31, 1951, June 
30, 1951, September 30, 1951 and December 31, 1951. 

11. Form 10-K filed for the fiscal year ended December 31, 1951. 

12. Forms 9-K filed for each of the fiscal quarters ended March 31, 1952, 
June 30, 1952, September 30, 1952, and December 31, 1952. 

13. Form 10—K filed for the fiscal year ended December 31, 1952. 

14. Forms 9—K filed for each of the fiscal quarters ended March 31, 1953 and 
June 30, 1953. 

15. Forms 10-K filed for each of the fiscal years ended December 31, 1953 and 
December 31, 1954. 

16. Form 8—-K for the month of April 1955. 

17. Form 8-K for the month of August 1955. 

The following documents are attached hereto: 

18. Copy of the Certificate of Incorporation of the Registrant with all amend- 
nents thereto. 

19. Copy of the By-Laws of the Registrant with all amendments thereto. 

20. Specimen copy of the stock certificates for the Common Stock, $1 par value, 
in the following denominations: 

a. Less than 100 shares. 
b. 100 shares. 
ec. More than 100 shares. 

21. Executed copy of the consent of Haskins & Sells, dated September 28, 
1955, consenting to the use of their certificates heretofore submitted to the Se- 
curities and Exchange Commission in connection with the financial statements 
incorporated in the above described Forms S—1 and 10-K. 

Copies of all of the foregoing exhibits are being concurrently filed with the 
American Stock Exchange. 

Registration Statement, No. 2-6304, Filed Under the securities Act of 1933, 
comprises, in large measure, this Application for Registration of Securities on a 
National Securities Exchange. Said Registration Statement covered 100,000 
shares of the Registrant’s Common Stock, the said shares were the only shares 
offered to the public and were offered for sale by certain shareholders of the 
Registrant. 

This Application for Registration covers 1,554,602 shares of the Common Stock 
of the Registrant (including 3,978 shares held in the Registrant’s treasury) and 
870,398 shares of Common Stock which are to be listed on the American Stock 
Exchange upon notice of issuance. 


SIGNATURES 


Pursuant to the requirements of the Securities Exchange Act of 1934, the 
Registrant has duly caused this Application for Registration to be signed on its 
behalf by the undersigned, thereto duly authorized. 

THE CROWELL-COLLIER PUBLISHING COMPANY, 
By Paut C. Smitru, President. 
New York, New York, September 30, 1955. 


Mr. Lisnman. And is it correct that Crowell-Collier requested ac- 
celeration of this application for listing by the Commission ? 
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Mr. Gapssy. That is correct. 

Mr. Lisuman. And is it correct that others joined in with Crowell- 
Collier in requesting this acceleration ? 

Mr. Gapssy. I suppose the Exchange must have. 

At any rate the order was entered on October 14, 1955, declaring the 
registration offective. 

Mr. Lisuman. Effective as of October? 

Mr. Gapspy. Effective immediately. 

Mr. Lisuman. In other words effective as of October 14, 1955. 

Mr. Gapspy. Effective immediately upon adoption of the order; is 
that correct ? 

Excuse me. The order is dated October 13. 

Mr. Lisuman. Yes, sir. 

In other words, the Commission acted by way of granting an order 
in this matter within 10 days of the receipt of the application; is that 
correct ? 

Mr. Gapspy. Well, yes. 

Mr. Lisuman. And is it correct that the application to register on 
the stock exchange was granted, although examination by the Division 
of Corporation “Finance indicated certain pertinent deficiencies in 
the application ? 

Mr. Woopsipr. The answer is no. 

Mr. Gapssy. No; that is not correct. 

On October 6, 1955 the examiner certified with reference to that 
form 10 that no material deficiencies were noted. 

Mr. LasuMan. Well, Mr. Chairman, I will hand you a photostatic 
copy of the examiner’s report, Mr. Goodrich, i in file 1-3911-3 of the 
Commission, and call your attention particularly to a handwritten 
note at the bottom of this report, signed apparently by Mr. Flaherty, 
which states—and this report is dated October 6, 1955—that since 
this 9-K gives later earnings, would ask for amendment so it will be 
filed with American Stock E xchange. This will not delay accelera- 
tion. 

I would like to have this examiner’s report previously identified 
incorporated in the record at this point. And we will connect its sig- 
nificance to the question just asked by later testimony. 

The Cuamman. Let it be received. 

(The document follows :) 
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The Crowell-Collier eepaitg Coxnpany AT EY EES 
1-3911 Ss 

een 10 

Re “Date filed: October 3, 1955 

“Exchange: American Stock Exchange 

> Certification 

received: October 6, 1955 

PO8 Application for listing and refistre:ion of the presently issued 


Sond outatanding 1,554,602 comaon shares, $1.00 par value, and for 
registration upon notice of issuance of 870,398 unissued common 
shares, $1.00 par value, 


The application, filed pursuant to Rule X-128-35, includes the 
registration statement under the 1933 Act (File No. 2-6204) and all 
er * materiel subsequently filed under Section 15(d).of 1934 Act, wexcept the . 
12. for the six months ended June 30, 1955. Copies of the Certificate of 
corporation and each amendment thereof through July 26, 1955, by-laws 
as revised throngh August 9, 1955 and apecimen of the common stock 
certificates were filed as exhibits. 


No material deficiencies noted. 





Acceleration requested so'as to become effective on October 13,; 1955 % 
in order to admit the shares to trading on October 17, PR ; 


. eee. Clearance recommended. 


SP 124, 


a R. R, Goodrich, Examiner 
"=" det. 10, 1955 
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_ The Cuarrman. Is there any further explanation about this at this 
time, either by you or Mr. Gadsby or any one of hisstaff? 

Mr. McCautey. Well the question ultimately leading up to the 
reference to the examiner’s report—was whether or not the papers were 
in proper form to permit acceleration. 

The report itself says in paragraph 3: 

No material deficiencies noted. 
Mr. McCautrey. Then in paragraph 2, the words: 
Except the 9-K for the 6 months ended June 30, 1955 appear to be underlined— 


with a line drawn down to a handwritten statement by Mr. Flaherty, 
who is the section chief handling this matter. 
And he refers to the 9-K and concludes: 


This will not delay acceleration. 


Mr. Lisuman. Mr. Chairman, the signature of that handwritten 
note will be connected up by subsequent questions. 

The Cuarrman. Very well. You may proceed. 

Mr. Lisuman. Is it correct, Mr. Chairman, that Mr. Elliott of 
oe & Co. would not have been interested in the issue if it was not 

isted ? 

Mr. Gapssy. He so testified. 

Mr. Lisuman. Is it correct that testimony was also received by the 
Commission that Mr. Elliott and his partner, Mr. Pistell, advised him 
of the initial 27 persons and firms from whom they were seeking com- 
mitments that the listing would be effected as rapidly as possible? 


Mr. Gapssy. He so testified. 
Mr. Lisuman. And is it correct that the listing application was 


prepared by Mr. Elliott’s counsel ? 

Mr. Gapssy. He so testified. 

Mr. McCautey. Mr. Lishman, on that point: The law firm which 
represented Mr. Elliott, of which the partner carrying the laboring 
oar was Mr. F. Van Siclen Parr, represented Mr. Elliott in connec- 
tion with the sale of the debentures. 

The same law firm and Mr. Parr prepared the listing application. 
But I think it is clear that in the preparation of the listing appli- 
cation and in fairness to counsel, that they represented Crowell- 
Collier in that transaction. 

Mr. Lisuman. That same firm ? 

Mr. McCautry. The same firm, yes, sir. 

Mr. Lisuman. Now, Mr. Chairman, am I correct that Mr. Elliott 
testified before the Commission that Dr. Edward T. McCormack, 
president of the American Stock Exchange, was willing to permit use 
of the financial statements of Crowell-Collier as at June 30, 1955, if 
the application was filed prior to the end of September 1955? 

Mr. Gapspy. I believe he so testified. 

Mr. Lisuman. And in that connection I would call attention to 
the statements in the report of July 3, 1957, pages 29 and 30. 

And this report is the report of the Divisions of Corporation Fin- 
ance and Trading and Exchanges to the Commission. 

Mr. Gapssy. That is correct. 

Mr. Elliott so testified. 

Mr. Lisuman. Is it correct that the filing time of the application 
for listing was an important factor in this transaction ? 
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Mr. Gapssy. Mr. Elliott so testified. 

Mr. Lisuman. And is it stated at pages 29 and 30 of the July 3, 
1957, report to the Commission from the Division of Corporation 
Finance and the Division of Trading and Exchanges that : 

The urgency for filing the listing application and using June 30, 1955, finan- 
cial statements may be explained by the fact that Crowell-Collier earned ap- 
proximately $138,000 for the first 6 months of 1955, whereas it suffered losses 
of $483,000 and $196,000, respectively, for the following months of July and 
August, which would have reflected a loss for the third quarter had these figures 
been disclosed. 

To have disclosed the company operating at a loss when the listing applica- 
tion was filed obviously would not have been desirable or conducive toward a 
favorable market for the company’s stock to say the least. 

Now, Mr. Chairman, are we correct in understanding that the 
Commission in this case, which involved an unregistered security for 
which a registration statement had not been filed, that the Commis- 
sion undertook to accelerate the listing of the securities into which 
the debentures were convertible upon the American Stock Exchange 
without first requiring the usual financial and other pertinent data 
which would have been required of a company in a registration 
statement ? 

Mr. Gapssy. No, that is not true. 

Mr. Lisnman. Well, will you explain the reason for your answer? 

Mr. Gapssy. If you will look at the examiner’s report, Mr. Lish- 
man, you will see that the exception is for the form 9-K for the 6 
months ended June 30, 1955. 

If you will look at our memorandum, you will see that the Crowell- 
Collier Co. was attempting to get its filing in shape so that it could 
use that form 9—K effective June 30, 1955, which showed a favorable 
situation. 

That is the last quarter that was available when this was filed. 
There was nothing in that that would indicate any warning signal 
to us at all. 

Mr. Woodside, do you want to add something to that? 

Mr. Woopsine. Mr. Lishman, our requirements for listing applica- 
tion are that the form 10 include the financial statements of the com- 
pany at the close of the preceding fiscal year, which in this case would 
have been December 31, 1954. 

The listing application apparently was conditioned upon some un- 
derstanding with McCormack of the exchange that he would like 
to have semiannual figures. The 9-K to which you referred was filed 
with the Commission, and the deficiency to which you referred in that 
memorandum was merely the failure to incorporate it by reference 
in the form 10, a completely immaterial matter in my judgment. The 
effect was to make sure that the 9-K was filed with the exchange as 
part of the document. 

Mr. Lisuman. Very good. 

Mr. Woopsipe. The 9—-K had nothing whatever to do with the list- 
ing application except as a matter of buttoning up the record on 
requirements. 

r. Lisuman. Is it correct that, according to the testimony before 
the Commission, Mr. Edward T. McCormack, president of the Amer- 
lean Stock Exchange, and who had formerly been associated with 
the Commission, purchased $15,000 of the Crowell-Collier convertible 
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debentures with borrowed funds at a time when the debentures were 


convertible immediately into common stock on the basis of a price less | 


than the market ? 
Mr. Gapssy. We found that Mr. McCormack was one of the pur. 


chasers of the $3 million issue. He acquired $15,000 of that issue, | 


He also acquired $5,000 of the 1956 issue. He acquired a total of | 


$20,000 out of the total of $4 million. 

Mr. Lisuman. And is it correct that schedule A attached to the 
July 3, 1957, report to the Commission shows in the second to the 
last line the $15,000 purchase by Mr. McCormack ? 

Mr. Gapssy. That is correct. And schedule C shows the purchase 
of $5,000 additional. 

Mr. Lisuman. Yes. 

Now, is it correct that during the fall and winter of 1955 and the 
early part of 1956 Crowell-Collier filed additional information re- 

uested by the Division of Corporation Finance relating to its reports 
led in August 1955 and in the application for registration of the 
common stock on the American Stock Exchange? 

Mr. Woopsipe. This was in August 1956, you say? 

Mr. Lisuman. During the fall and winter of 1955 and the early 
part of 1956. Crowell-Collier filed additional information. 

Mr. Gapssy. Perhaps Mr. Woodside would be more able to answer 
that question. 


Mr. Woonsine. I don’t recall that the company filed any 8—-K’s un- | 


til the following spring. 

Mr. McCavtey. Did you have a document that you have in mind, 
Mr. Lishman ? 

Mr. Lisoman. Well, did it file the amended 9-K as indicated was 
necessary in Mr. Flaherty’s note? 

Mr. Woopsipe. Mr. Lishman, the 9-K had been filed with the Com- 
mission. The form 10, the listing application, was amended in Octo- 
ber to incorporate that by reference in the form 10. It was here all 
the time. The effect of the amendment was to produce that docu- 
ment as part of the files of the American Stock Exchange. 

Mr. LisuMan. Well, is it correct that in—— 

Mr. Woopsiwe. That was an amendment to the form 10 applica- 
tion. There were not 8-K reports filed for the balance of that year. 

Mr. Lisumawn. Is it correct that in June and July of 1956 there was 
filed with the Commission by Crowell-Collier 8-K reports which 
ao the private sale of the $1 million debentures and purchase 

orms 

Mr. Gapssy. That is correct. 

Mr. Lisoman. And is it correct that these 8-K reports filed with 
the Commission supplied the following information among other 
items: One: The claim that such amount of debentures was exempt 
under clause 2 of section 4(1) for the reason that it did not involve 
eo offering ? 

r. Gapssy. That is correct. 

Mr. Lisoman. Two: The type of debentures ? 

Well, the type and the convertible feature of the debenture / 

Mr. Gapssy. In the 1956 report ? 

Mr. Lisuman. Yes. 
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Mr. Gapssy. No, it didn’t describe the debentures; not in that 


rt. 

. LisHMAN. Didn’t it show the debentures were convertible into 
common stock ? 

Mr. Gapssy. Oh, yes. Well, the very name of the debentures in- 
dicates that : 5 percent convertible debentures. 

Mr. LisHMAN. Does it show the bid and ask price for Crowell-Col- 
lier common stock at the dates of the closings on the $1 million trans- 
action ¢ 

Mr. Gapssy. In the form 8-K for June 1956. 

I don’t see it. 

Mr. Lisuman. There were three separate steps in this. 

Mr. Woopsipe. The first 8-K in 1956 was filed in June for the trans- 
action in May. It refers to the sale of $600,000 principal amount of 
debentures, and the market price on the date of the transaction is 
shown May 29, 1956 at 814 a share. 

Mr. Lisuman. That is correct. 

So that there won’t be any misunderstanding, I would like to have 
introduced in the record at this point a photostatic copy of form 8-K 
filed pursuant to section 13 of 15(d) of the act of 1934, for the month 
of June 1956, for the Crowell-Collier, Publishing Co. 

Mr. Gapssy. Don’t you want the May form ake 

Mr. LisoMan. We don’t have with us a photostatic copy of that 
form. If the Commission will supply it, we would like to have it 
supplied for the record. 

r. Gapssy. That is the form in which the closing price is quoted. 
Mr. Lisuman. Could the Commission supply that for the record ? 
Mr. Gapssy. Surely. 

The Cuarrman. Let it be received for the record. And you may 
supply the additional information to complete it. 

(The documents follow :) 


SECURITIES AND EXCHANGE COMMISSION, WASHINGTON, D.C. 
FORM 8—K 
CURRENT REPORT 


Pursuant to section 13 or 15(d) of the Securities Exchange Act of 1934—for the 
month of May 1956 


THE CROWELL-COLLIER PUBLISHING COMPANY, 640 FirtH AVENUE, NEw YorK, 
NEw YORK 


ITEM 7. INCREASE IN AMOUNT OF SECURITIES OUTSTANDING 


(a) As last previously reported, $3,000,000 aggregate principal amount of 
5 percent Convertible Debentures due August 1, 1965, of the registrant were 
outstanding. As of May 31, 1956, $3,680,000 aggregate principal amount of 
such Debentures were outstanding. 

(b) On May 29, 1956, the registrant issued $680,000 aggregate principal 
amount of such Debentures to 13 purchasers, for a cash consideration of 
$1,099,144.20, representing 160 percent of the principal amount of such Deben- 
tures plus accrued interest. 

(c) No underwriters were involved in this transaction. 

(d) Proceeds from the sale of the Debentures are to be used as working 
capital and for general corporate purposes of the registrant, and no specific 
allocation of any of such proceeds has been made. 

(e) The Debentures were not registered under the Securities Act of 1933, as 
amended, since the issuance thereof was a transaction not involving a public 
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offering within the meaning of Section 4(1) of said Act. The Debentures were 
sold to 13 purchasers who represented that they were purchasing such Debep. 
tures for investment and not with a view to the distribution thereof. 


ITEM 9%. OPTIONS TO PURCHASE SECURITIES 


On May 29, 1956, the registrant issued and sold, for a cash consideration of 
$1,000, Common Stock Purchase Warrants, in bearer form (a specimen of which 
is attached hereto as Exhibit A), entitling the holders thereof to purchase 
100,000 shares of Common Stock, par value $1 per share. Said Warrants may 
be exercised at any time prior to 2:00 P.M., E.D.S.T., on May 31, 1961, ata 
price of $10 per share. The closing price of the Common Stock of the Regis. 
trant on the American Stock Exchange on May 29, 1956, the date of issuance 
of the Warrants, was $8.50 per share. The shares of Common Stock covered 
by the Warrants have not been registered under the Securities Act of 1933, as 
amended. The Warrants were sold to one purchaser who represented that such 
Warrants, and any shares of Common Stock issuable upon exercise thereof, 
were being purchased for investment and not with a view to the distribution 
thereof. 

ITEM 13. FINANCIAL STATEMENTS AND EXHIBITS 


(b) Exhibits: 

A. Specimen of Common Stock Purchase Warrant. 

B. Copy of By-Laws of the registrant, as amended by the Board of Directors 
on May 18, 1956, to increase the number of Directors from 9 to 12, to provide 
for one or more Executive Vice Presidents, and to provide that no employment 
contract of more than 12 months’ duration shall be binding unless approved by 
the Board of Directors. 

SIGNATURES 


Pursuant to the requirements of the Securities and Exchange Act of 1934, the 
registrant has duly caused this report to be signed on its behalf by the under- 
signed hereunto duly authorized. 

THE CROWELL-COLLIER PUBLISHING COMPANY, 
By EvuGeNE J. McCArrrey, Treasurer. 


Dated: June 8, 1956. 
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SECURITIES AND ExCHANGE COMMISSION, WASHINGTON, D.C. 
FORM 8 


Amendment to Application or Report Filed Pursuant to Section 12, 13, or 15(d) 
of the Securities Exchange Act of 1934 


THE CROWELL-COLLIER PUBLISHING COMPANY 


AMENDMENT NO. 1 


The undersigned registrant hereby amends the following items, financial state | 


ments, exhibits or other portions of its Current Report for the Month of May 
1956 on Form 8-K as set forth in the pages attached hereto: 
Item 7. Increase in Amount of Securities Outstanding 
Item 9. Options to Purchase Securities 
Pursuant to the requirements of the Securities Exchange Act of 1934, the 
registrant has duly caused this amendment to be filed on its behalf by the under. 
signed, thereunto duly authorized. 
THE CROWELL-COLLIER PUBLISHING COMPANY, 
By EvuGENE J. McCarrrey, Treasurer. 
Dated: July 20, 1956. 


ITEM 7. INCREASE IN AMOUNT OF SECURITIES OUTSTANDING 


Paragraph (a) of this item is amended in its entirety as follows: 

(a) At last previously reported, $3,000,000 aggregate principal amount of 5 
percent Convertible Debentures due August 1, 1965, of the registrant were out- 
standing. Since that date $250,000 aggregate principal amount of such Deben- 
tures were converted into 50,000 shares of Common Stock of the registrant. As 


of May 31, 1956, $3,330,000 aggregate principal amount of such Debentures were _ 


outstanding. 
ITEM 9. OPTIONS TO PURCHASE SECURITIES 


On May 29, 1956, the registrant issued and sold to Elliott & Company Common 
Stock Purchase Warrants, in bearer form (a specimen of which is attached 
hereto as Exhibit A), entitling the holders thereof to purchase 100,000 shares of 
Common Stock, par value $1 per share. Said Warrants were issued for a cash 
consideration of $1,000, and in consideration of services rendered by Elliott & 
Company in connection with the sale of $1,000,000 principal amount of the regis- 
trant’s 5 percent Convertible Debentures due August 1, 1965. Said Warrants 
may be exercised at any time prior to 2:00 p.m., E.D.S.T., on May 31, 1961, ata 
price of $10 per share. The option price was the result of negotiations between 
the registrant and Elliott & Company. The closing price of the Common Stock 
of the registrant on the American Stock Exchange on May 18, 1956, the date on 
which the issuance of the Warrants was authorized by the Board of Directors 
of the registrant, was $9.375 per share, and the closing price of such stock on 
such Exchange on May 29, 1956, the date of issuance of the Warrants, was $8.50 
per share. The shares of Common Stock covered by the Warrants have not 
been registered under the Securities Act of 1933, as amended. Elliott & Company 
represented that such Warrants, and any shares of Common Stock issuable 
upon exercise thereof, were being purchased for investment and not with a view 
to the distribution thereof. Edward L. Elliott, a member of the firm of Elliott & 
Company, is a director of the registrant. 
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SECURITIES AND ExCHANGE COMMISSION, WASHINGTON, D.C. 
FORM 8-—K 
CURRENT REPORT 


Pursuant to Section 13 or 15(d) of the Securities Exchange Act of 1934—For 
the Month of June 1956 


THe CROWELL-COLLIER PUBLISHING CoMPANY, 640 FirtH AVENUE, NEw York, 
New York 


ITEM 7. INCREASE IN AMOUNT OF SECURITIES OUTSTANDING 


(a) As last previously reported, $3,430,000 aggregate principal amount of 
5 percent Convertible Debentures due August 1, 1965 of the registrant were 
outstanding. During the month of June 1956, $241,000 aggregate principal 
amount of such Debentures were converted into 48,200 shares of Common Stock 
of the registrant. As of June 30, 1956, $3,509,000 aggregate principal amount 
of such Debentures were outstanding. 

(b) On June 15, 1956, the registrant issued $270,000 aggregate principal 
amount of such Debentures to five purchasers, for a cash consideration of 
$437,025, representing 160 percent of the principal amount of such Debentures 
plus accrued interest. On June 22, 1956, the registrant issued $50,000 aggregate 
principal amount of such Debentures to five purchasers, for a cash consideration 
of $80,979.15, representing 160 percent of the principal amount of such De- 
bentures plus accrued interest. 

(c) No underwriters were involved in these transactions. 

(d) Proceeds from the sale of the Debentures are to be used as working 
capital and for general corporate purposes of the registrant, and no specific 
allocation of any of such proceeds has been made. 

(e) The Debentures were not registered under the Securities Act of 1933, 
as amended, since the issuance thereof was a transaction not involving a public 
offering within the meaning of Section 4(1) of said Act. The Debentures were 
sold to ten purchasers who represented that they were purchasing such De- 
bentures for investment and not with a view to the distribution thereof. 


SIGNATURES 


Pursuant to the requirements of the Securities Exchange Act of 1934, the 
registrant has duly caused this report to be signed on its behalf by the under- 
signed hereunto duly authorized. 

THE CROWELL-COLLIER PUBLISHING COMPANY, 
By EuGcene J. McCarrrey, Treasurer. 

Dated July 20, 1956. 

Mr. McCautey. Do you intend to offer this report which you have 
referred to as the July 3 report into evidence ? 

Mr. Lisuman. Yes, and I might as well offer it now. 

Mr. McCautey. You hadn’t requested those. You requested only 
the 8-K of the July 20 date. But if you want to offer this report, it 
wouldn’t be necessary to furnish these documents, because the points 
that you want to make are summarized in that report at pages 5, 6, 7, 
and 8 of that report. 

The Cuarrman. You mean under item 7; do you? 

Mr. McCautey. Yes, sir. 

On page 6, about 60 percent of the way down, it says item 9, and 
that specifically is the $3.50 per share figure that Mr. Lishman had 
been referring to. That refers to the May 29, 1956, transaction when 
~~ sold 680,000 plus debentures. 

n page 7, item 7, there is a reference to 250,000 aggregate prin- 
cipal amount of debentures being converted. But you have to go for- 
ward, then, to get the other $i cepaoen for the months of June and 
December. 
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But, it is all there, Mr. Chairman. 

The CHarrman. Do you want the entire report included in this 
record, Mr. Lishman ? 

Mr. LisomMan. We want to have it marked as an exhibit in the ree- 
ord, but we don’t want to have the whole report set forth in the record, 

The CuarrmMan. In other words, let it be received for the files? 

Mr. Lisuman. This is a report to the Commission from the Division 
of Corporation Finance and the Division of Trading and Exchanges, 
I believe it was on July 3, 1957. 

Mr. Gapssy. It is not dated. I don’t know when it was submitted. 

Mr. Woopsipe. It was submitted to the Commission about July 3. 

Mr. Lisuman. And this report—the subject matter of this report 
is “Public investigation relating to the issuance in 1955 and 1956 of 
$4 million face amount of 5 percent convertible debentures by Cro- 
well-Collier Publishing Co.” 

And, I might add, it is an excellent report, in my opinion. 

Mr. Gapssy. Thank you. 

The CuatrmMan. It will be received for the files and will be avail- 
able for the committee. 

As I understand it, the basis upon which this hearing has been de- 
veloped is to lead toward correction of some of the present procedures 
and possibly the law with reference to such matters. 

(The document has been placed in the committee files. ) 

Mr. McCautery. May we only mention to the subcommittee for its 
information that up until this point—up until this time the document 
that has just been received for your files has been an internal 
Commission document which had never been made public by the Com- 
mission, but it was made available to the subcommittee and has been 
used by them. 

We never issued it as a public document. 

The Cuarrman. I haven’t read all the report. I have gone through 
it. Is there anything in this report that should not be made public, 
Mr. Chairman? 

Mr. Gapssy. No, sir; I don’t think so. No, sir. 

The CuarrmMan. Is there any objection to its being made public? 

Mr. Gapspy. No, sir. Mr. McCauley merely wanted to make clear 
to you that this was not a public document in the sense that it was 
given any circulation. 
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The CHarrMANn. Yes. 

Mr. Gapssy. It was a merely a report from the Division to the 
Commission which was used by the Commission in connection with 
the case. 

Mr. Lisuman. Mr. McCauley has supplied information answering 
several questions I was going to ask about these various 8-K’s. 

Is it correct that in the 8-K reports filed in connection with the sale 
of the $1 million additional amount of convertible debentures it was 
shown that Elliott & Co. had receiv ed 125,000 warrants at 1 cent each, 
entitling the holder to buy a like amount of Crowell-Collier common 
stock at $5 per share, and the reason for the issuance of such warrants 
to Elliott & Co. was also disclosed ? 

Mr. Gapssy. Yes; that is true. 

Mr. Woopsine. Excuse me, sir. I think you will find that the $5 
warrants all arose in the August transaction. But the warrants re- 
ported in the May and June transactions were at the then market 
price and not $5. Or $10. 

Mr. Gapssy. $10. 

Mr. Lisuman. All right. 

Mr. Gapssy. Just to straighten out the record, Mr. Lishman, the 
125,000 warrants were issued in connection with the $3 million issue 
in August 1955 at a price of $5 a share. In May 29, 1956, 100,000 more 

warrants were issued at a price of $10 a share to E lliott & C 0. 

Mr. LisHMAN. Well, is it more correct to say that they were given 
to him with a right to subscribe at the price of $10? 

Mr. Gapssy. Well, that is what a warrant is. 

Mr. Lisuman. Is it correct that the Commission received a com- 
munication from Mr. Paul Windels, Jr., the regional administrator of 
the New York regional office, dated August 7, 1956, enclosing a memo- 
randum prepared by Mr. Ledes, attorney in the Complaint and In- 
quiry Section, which recommends an investigation and action be con- 
sidered with respect to the Crowell-Collier issue of convertible deben- 
tures ? 

Mr. Gapssy. That is correct. 

Mr. LisuMan. I have before me a photostatic copy of the letter of 
August 7, 1956, from Mr. Windels to the Division of Corporation 
Finance and the Division of Trading and Exchanges of the Commis- 
sion, and a photostatic copy of the memorandum enclosed therewith, 
with exhibits attached. 

I would like to have these photostatic copies incorporated in the 
record at this point. 

The CuarrMan. Let it be received. 

(The document follows :) 
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’ @ = memordnoum @ Je D915 
DaTE pA Ld 
Division ef Corporation Finance 


To: Division of Trading and Exchanges 
FROM: New York Regional Office Oa 2" 
i \. i 
SuBJECT CROWELL-COLLIER PUBLISHING COMPANY / Ay 
/ ! " 
F ” 9 1953 
. OF Conran, => 


Enclosed is a memorandum prepared by Mr. Ledes prior 
to his departure to Washington. It recommends an investigation 
and action be considered on the enclosed stated facts. 


This matter is forwarded with a request that you submit 
any suggestions or opinions that you may have as regards the 
question of the availability of the private placement exemption. 


Regional Administrater 


RECEIVED 


AUG 9 1956 


2ND MAIL 


DOCKET, mat & FILES 


961973 
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AF FS 
8-7=56 
LetTeR FROM Paul Windels, Jr., NYRO LETTER 


89-56 
sussect Crowell—Collier Publishing Coe Rec'd sy S.E.C. 


COMPANY 


8-10-56 - * 


REc’A BY SECTION 


ASSIGNED TO SECTION Flaherty - 5 


el ANSWER SENT uP : 
To BE ANSWERED By Miller ss 

6 19 
Shreve AUG 1 


FOR SIGNATURE OF _ _ 


541306 os 3581 ANSWER MAILED 
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as OED 
’ ‘wECENE MEMORANDUM 


4959 
NV 9 July 11, 1956 


no MAIL Files 
Tos Daniger JV 'WeCauley, Jr., Aot. Regional Administrator 


From? Section of Complaint & Inquiry 
Subject: THF CROWELLeCOL' I):R PUBLISHIN: COMPANY ("Crowell") 


Attached hereto is the letter of Lowenstein, Pitcher, 
Spence, Hotehkiss, Amann & Parr in regard to a "private" offering 
of the subject, purchased by 27 separate customers. This hw 
firm rendered an optnion that the sale of $3,000,000 of Conver- 
tible Debentures to such purehasers was an exempt transaction 
under Section 4 of the Securities Act of 1955. The firm repre- 
sented the purchasers. 


Statement of Facts: - 

On August 10, 1955, the issuer sold to these purchasers, 
$000 Debentures of a face value of $1,000. Such securities were 
convertible into 200 shares of the issuer's common stock per 
bond. Prior to the consummation of this agreement with such 
purchasers 1/, the issuer submitted a change in capitalization 
to the stos lders to accommodate the conversion possibility of 
these shares. Sueh change was submitted to shareholders in a 
proxy statement dated July 14, 1955. 


The proxy solicitation discussed the terms of the 
fineneing and related the proposed changes in the capital struc- 
ture. The arrancement for this finanocin; was made by Elliott 
& Co., New York investment bankers. Elliott & Co. were to be 
paid with 125,000 bearer warrants entitling the holder to 
purchase the issuer's common shares at $5.00 per share and were 
to be good for 5 years. These warrants were to be purchased at 
lg per share. 2/ 


Elliott & Co. also was to have an option for two years 
to purchase $1,000,000 more in such Debentures. The underlying 
Common shares into which such Debentures could be sonverted were 
bid between 7 to 9 in the period from July 15 to August 10, 1955. 
The conversion rate was at $5. a share or about $2. to $4. below 
the bid quotation in the over-the-counter market, 





2/ Agreement dated August 10,1955. 


f/ Inasmuch as these warrants are of “bearer” type, such warrants 
must be qualified pursuant to registration under the 1953 Act. 
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The authorised eommon shares of the issuer were ine 
ereased from 1,700,000 shares to 5,000,000 shares. The per 
value was to be redused from $5. to $1. whieh would eause a 
transfer of $6,218,408. from the “eapital® to the "sapital 
gurplus" account. The sompany gave as its purpose fer sush 
finaneing the fact that it "will provide additional working 
eapital for the Company for a peried ef ten years". 3/ 


A reading of Commission's Release #286 as regards 
Section 4(1) of the Agt, tands to raise certain doubts as to 
non-public nature of s offering to 27 purchasers. There is 
no acourate information as te the actual number of offerees nor 
as to the method of selection of prespective investors. 


The attractiveness of the conversion inte commen 
gives strong indication that the offering sould in fact be eon- 
sidered an offering of common shares instead of Debentures. 


At or about the same time as this trmesaction, the 
issuer was preparing a listing application on the American 8toek 
Exchange. it filed such application on September 29, 1955, 
which was accepted on October 5, 1955, for listing. This factor 
could help facilitate the distribution of the common shares to 
the public if such Debentures were converted, 


The so-called "investment letter" signed by the pur- 
chasers only provides for such expression directed to the Deben- 
tures. There are no express words stating that the purehaser 
is buying the underlying stock for “investment”. Such letter 
is specifie and restricts investment intent to the Debenture. 
Only by implication may such investment expression be interpreted 
as applying to the cemmon shares. 


The list of 27 purchasers appended te their attorney's 
letter refle cts the names of brokerage firms, officers or 
relatives of sueh persons. This factor is noted for considera- 
tion in determining intent. 


eference is © proxy statemen y ° ° 
Inasmuch as the eompany soon thereafter used substantial 
cashmonies to purchase radio and tele vision station proper- 
ties, it appears that the amount was net only for Working 
capital" purposes. 


4/ It can be certainly said that at least 27 persons were offered 
such debentures inasmuch as there were 27 purchasers. 


The attractiveness of the conversion feature is quite unusual 
if not rare in the financial community. The writer questions 
if a more attrastive conversion has been offered in recent 
years. 


= 
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The financing, ‘rom the facts stated above and the 
change in par value, allows the corporation to declare dividends 
eut of the "Surplus Account" despite any return from operations, 8/ 
This possibility and the recent listing on the American Stook 
Exehange could enhance the marketing of such common stock. 


Prom a quick perusal of the list of purchasers there 
are no extrinsic indications of any relationship with the issuer, 
There seems to be no particular class or group from which they 
may have been selected. The purchasers appear to be unrelated 
to each other except for certain isolate? cases. 


The listing application of Crowell, dated September 28, 
1965, qualifies those shares for trading on the American Stock 
Exchange subject to conversion and subject to the bearer warrants, 
This fact is a tacit admission by the issuer that the oltering 
was in fact an offering of the underlying common. 7/ 


In summation, the following facts ten! to iniicate 
that the exemption in the second clause of Section 4(1) is not 
available. 


(1) The offering was mde by Elliott & Co., investiuent 
bankers and brokers. 


(2) The offerees and purchasers are not of any comuon 
group, family or other class. In fact many are finencial houses 
and brokers. 


(S) the investment letter sicned by the purchaser 
and uvon wich »urchaser's attorneys rely refers only to the 
investment intent as to the debenture. 


(4) The common stock at which the debentures were 
convertible were qualified for trading within 80 days on the 
American Stook Exchange. 


(5) The price of conversion was on Ausust 10, 1955, 
and has been since, very attractive and thus indicating a sale 
of the underlying common. 


(6) The number of offerees anc their remoteness to 
the issuer. 


80 eres o no e July gsue o ew sweek 
which swuheniee Collier's losses for 1986 atupwards of 2 million 
dollars. The balance she: t te@hnique used here woula permit 
Collier'a to declare a dividend nevertheless out of "sapital 
surplus" (sic). 


a Listing application No. 2398. 
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Gonelusions and Reecumendations: 


The facts above related tend to indicate the "private 
placement” exemption was not available to the issuer. It also 
ars that the debentures are in the names of many brokerage 
fee (atreet names) indicating that there may have actually 
peen more than @7 purchases. 


It is recommended that the matter be referred to the 
Office ef Investigation for immediate consideration. From the 
facts as they have been submitted, it is felt that action is 
necessary in that no registration is in effect as to these 
ghares. Further, the issuer has made no attempt to protect the 
publie from the danger of such ea distribution and has even 
qualified such shares for listing and even permitted a conversion 
ef — into cemmon within weeks of the consummation of 
the sale, 


This recommendation should therefore be implemented 
by immediate action in that all the above facts are a matter of 
record, 1.0., the sale, no registration, relationship of parties, 
listing applications, price of conversion, ete. and require very 
little further work to implement the necessary action. 


An investigation should ascertain: 


(1) If there were more than 87 purchasers (by cheoking 
to determine the beneficial owners of bonds in street names); 


(@) Representations made to purchasers as to the 
"investment® tations and what was the subjeetive purpose 
ef the investment; - 


(3) The present status of the bonds and the bearer 
warrants; and 


(4) Whether or not the sales in question constitute 
a vielation of Section 5 of the 1935 Act. 


JOMN GEORGE LEDES 
Attorney 
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LOWENSTEIN, PITCHER, SPENCE, HOTCHKISS. AMANN & PARR 


MELVYN GORDON LOWENSTEIN 
rReDEenc C PITCHER 
SENNETH &@ SPERCcE 

MENRY @ HOTCHEIOS 
COVOL4E = Amann 

° VAM SICLEM PARR, we 

rau € COnERTY 

ARHOLD W RmAUTH 


25 BROAD STREET, NEW YORK «4 


FRANCIS . WELLMAN (664 1942 
GEOROE H+ ENOEL HARD 1870 1945 
CABLE A00FESS “ENG LAR” 


TELEPHONE 
HANOVER 2 1000 


February 21, 1956 


Securities and Exchange Commission 
42 Broadway 


New York 


i 
aa pA) 
City, N.Y. * 4 iy / 


Attention: Mr. Weiss 


Re: The Crowell-Collier Publishi Compan 





Dear Sirs: 


Pursuant to the request which you made of me at 


our conference yesterday, this letter is addressed to you 

in order to set forth the facts with respect to the sale of 
$3,000,000 of 5% Convertible Debentures of The Crowell- 
Collier Publishing Company (hereinafter called “The Company"), 
which occurred on August 10, 1955. We represented the 
purchasers of the Debentures and rendered an opinion to the 
effect that the sale was an exempt transaction under Section 
4% of the Securities Act of 1933. 


The Debentures were sold to twenty-seven purchasers 


pursuant to separate identical purchase agreements in letter 
form, addressed to The Company. A list of the purchasers and 
the amounts purchased by them is attached hereto and marked 
Bxhibit A. Each purchaser signed such a purchase agreement 
and in paragraph 11 thereof stated: 


“we confirm to you that the Debentures to be 


purchased by the undersigned will be purchased for in- 
vestment and that neither at the present time, nor at 
the time of the issuance and sale of the Debentures 
will the undersigned have any intention of distribut- 
ing the same and the undersigned shall so confirm 

by eppropriate letter delivered to you at the time of 
the issuance of the Debentures," 


At the closing which was held in New York on August 


10,1955, each purchaser appeared, paid for the Bonds and took 

Gelivery of the same, simultaneously delivering to the Company 
@ letter, duly signed by him in the form of Exhibit B. At the 
same closing, Messrs, White &@ Case, who represented the Company 
in the transaction, delivered an opinion, dated August 10,1955, 
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to Bankers Trust Company, as Trustee of the Debentures, which 
stated in part that it was the opinion of said firm that "it 

is not necessary in connection with the issuance, sale and 
delivery of the Debentures to register them under the Securities 
Act of 1933, as amended, nor to qualify the Indenture under the 
Trust Indenture act of 1939," 


The sale of the Debentures was arranged by Elliott % 
Company, 25 Broad Street, New York, N.Y. In connection with 
the sale The Company sold and Elliott & Company purchased 
Warrants-for the purchase of 125,000 shares of Common Stock of 
The Company exercisable within five years at a purchase price of 
$5.00 per share, Elliott & Company delivered to the Company a 
letter in the form of Exhibit C annexed hereto with respect to 
their intentions in acquiring these Purchase Warrants, Also in 
connection with the sale of the Debentures, Elliott & Company 
received from Publication Corporation, a large, if not controlling 
stockholder of The Company, options to purchase from said corpora- 
tion within two years 200,000 shares of the Common Stock of The 
Company at a price of £8.00 per share, 


In a letter, dated November y, 1955, addressed to 
the American Stock Exchange in connection with the listing of 
the Common Stock issuable as a result of the conversion of the 
Debentures or the exercise of the Common Stock Purchase warrants, 
we stated that, in our opinion, the Debentures were issued and 
sold in an exempt transaction under Section 4 of the Securities 
Act and that: 


“When, as and if the Common Shares of Stock of 
The Company are issued upon conversion of said Debentures 
in accordance with their terms and provided that the 
issuance of the Common Stock upon the conversion of said 
Debentures does not, at that time, constitute a public offer- 
ing within the meaning of Section 4 of said Securities Act, 
registration of said shares of Common Stock under said 
Securities Act will not be required," 


We also stated therein that the Common Stock Purchase 
Warrants were issued and sold by The Company in an exempt trans- 
action under Section 4 of the Securities Act of 1933, and then 
stated our opinion as follows: 


“When, as and if shares of the Common Stock of The 
Company are issued upon the exercise of said Common 5tock 
Purchase Warrants in accordance with their terms, and pro- 
vided that the issuance of the Common Stock upon the 
exercise of said Warrants does not at that time constitute 
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a@ public offering within the meaning of Section 4 of 
said Securities Act, registration of said shares of 


Common Stock under said Securities Act will not be re- 
quired," 


We have ascertained from The Company that as of 
the present time: 


1) no debentures have been converted into Common 
Stock, except one $1,000 Debenture for which ' 
the holder received 200 shares of stock; 

2) none of the Common Stock Purchase Warrants 
have been exercised; 


3) none of the options from Publication Corpora- 
tion have been exercised, 


Pursuant to your request we hand you herewith a 
copy of the letter of the Company to its stockholders, dateu 
July 14, 1955, accompanying the notice of meeting of stock- 
holders held July 25, 1955. 


If you desire any further information on this matter 


after you have considered this letter, we will endeavor to obtain 
it for you, 


Very truly yours, 


a 


Encls. 
PED:kvb. 
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_EXHIBIT A 


Troster, Singer «Co. 
74 Trinity Place 


Yo New York, N.Y. 


Comte Amoury de RXiencourt 
Hotel Stanhope 


-995 Fifth Avenue 


New York 2€, New York 


Thomas N, Barbour 
c/o American Furniture Co. 
Martinsville, Virginia 


Joseph schwartz 

c/o Allied Container Corp. 
1/15 Hyde Park Avenue 
Boston, Massachusetts 


Mr. Earl N, Fhilips 
Greensboro, North Carolina 


Mr. 3. Javes Crowley 
231 South La Salle Street 
Chicago, Illinois 


Mr. F. Van siclen Parr, Jr. 
25 Broad Street 
New York, New York 


Mr. William Stix Wasserman 
70 Fine street 
New York, N.Y. 


Mr. 7 Richard 
22 East 40th Street 
New York 16, N.Y. 


Mr. Edward T, McCormick 
86 Trinity Place 
New York 6, N.Y. 


Mr. Charles Friedfertig 
37 West 3rd Street 
New York, N.Y. 


Henry Lewis & Co., Inc. 
200 Fifth Avenue 
New York, N.Y. 


$ 75,000.00 


¢ 50,000.00 


$200,000.00 


$100,000.00 


$100,000.00 


$150,000.00 


$25,000.00 


$100,000.00 


$50,000 00 


$15,000.00 


$50,000.00 


$25,000.00 
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Mrs. Ellen B, Elliott $500,000.00 Mr 
. 25 Broad Street c/ 
New York 4, N.Y, 10! 
B, W. Pizzini & Co., Inc. $100,000.00 | a 
25 Broad Street 
New York 4, N.Y. | ve 
Mr. Anthony De Martini ; $50,000.00 Ro 
175 Bleecker Street ch: 


New York, N.Y. 


Mrs. Helen M, De Martini $50,000.00 
. 77 Park Avenue 
New York, N.Y. 


Mr. Wilton D, Cole $100,000.00 
c/o Union Bag & Paper Corp. 

Woolworth Building 

New York, N.Y. 


Mr. R. Carl Chandler $100,000.00 | 
Short Hills, N.J. : 


Mr. Chester Bland $100,000.00 
130 mountain Road 
West Hartford, Connecticut 


Mr. Frank C, Russell $100,000.00 
Great Oak Farm 
Chestertown, Maryland 


| Dempsey & Co. $500, 000.00 
135 South La Salle Street 
Chicago, Illinois 


Mr. C, Whitcomb Alden, Jr. $100,000.00 
P.O. Box 2458 
Ashville, North Carolina 


Robert Ducas $60,000.00 
Pawling, New York 
Mrs. Meredith H, Metzger $100,000.00 


306 Windermere Avenue 
Interlaken, New Jersey 


{ Gilligan will & Co. $100,000.00 | 
Y 123 Greenwich Street 
New York, N.Y. | 
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Mr. Samuel Goldwyn $50,000.00 
c/o Samuel Goldwyn Studios 

1041 North Formosa Avenue 

Hollywood, California 


Lannan Bros, $50,000.00 
141 West Jackson Boulevard 

Room 1340 

Chicago, Illinois 
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. EXHIBIT B 


August 10 1955 


The Crowell-Collier Publishing Co pany 
640 Fifth Avenue 
New York 19, N.Y. 


Gentlemen: 


In connection with the issuance anc sale 
this day to the unoersigned of in principal 
anount of 53 Convertible Debentures of your co pany, the 
undersigned hereby confir~s to you that said Debentures 
are being purchased for invest’ ent and that the under- 
signed has no present intention of Ccistributing the 


sav7e, 


Vey truly yours 





The 
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_EXHIBIT 


The Crowell-cCollier Publishing Company 


centlenen: 


In connection with agreevents being made by you substan- 
tially simultaneously herewith pursuant to which various in- 
dividuals agree to buy and you agree to issue and sell $3,000,000. 
in principal arount of »¢ ten-year convertible debentures of 
your company, all pursuant to the tervts and conditions of said 
letter, you have agreed to issue and sell to us Co™mon stock 
purchase Warrants entitling the holders thereof to purchase 
an aggregate of 125,000 shares of Common stock of your company 
at a price of $5, per share, subfect to the ter~s and conditions 
of said warrants, 


This will confirm to you that the said warrants, if 
and when issued and purchased by us, and the shares of common 
stock of your company to be issued upon exercise of said warrants, 
will be purchased by the undersigned or by its transferees (not 
more than twenty-five in number) for investment, and that retther 
at the present time do we, nor at the time of issuance of said 
warrants or said shares of cormon stock, will the undersigned or 
any of the said transferees have any present intention of dis- 
tributing the save, 


we further agree that at the tire of issuance of the 
warrants and of said common stock an appropriate letter or 
letters shall be delivered to you by the undersigned or its 
transferees confirring the foregoing, provided, however, that 
such representation need not be nade nor such letter or letters 
delivered with respect to the issuance of common stock of your 
company upon exercise of the aforesaid warrants if at the time 
of issuance of such co7mon stock there shall have been a 
registration of said stock under the Securities Act of 1433, as 
amended, which registration is then effective, or if said stock 
shall then be exen7pt from registration under said Act, You have 
agreed with us that upon request of the holders of said warrants 
HOUSER VSR URYTPERE SEEGELELES REESE PBISKCSR ShERSEAT EOF 
said cormon stock of your co pany to be issued upon execerise 
of saic warrants, 


Plea_e confirm your understanding of the above by 








4742 REGULATORY COMMISSIONS AND AGENCIES 


signing and returning the enclosed duplicate of this letter, 


Very truly yours, 


ELLIOTT 


By 


CONFIRMED: 
The Crowell-Collier Publishing Company 


By 


*« COMPANY 








To 
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THE CROWELL-COLLIER PUBLISHING COMPANY 
640 Fifth Avenue 
New York 19, N. Y. 


| 
; 
i 
' 
[ 


July 14, 1955 


To the Stockholders of 
The Crowell-Collier Publishing Company 


Enclosed is the notice of a special meeting of stockholders to be held at the office of the 


Company on July 25, 1955, together with a form of proxy for such meeting. 


The purpose of the meeting as stated in the notice is to consider and take action on 
the proposal to amend the Certificate of Incorporation so as t0 (a) change the authorized 
shares of Common Stock, both issued and unissued, from shares of the par value of $5 each to 
shares of the par value of $1 each and (b) increase from 1,700,000 to 3,000,000 the number 
of authorized shares of Common Stock of the par value of $1 each, and to reduce the capital of 
the Company accordingly. 


The change in the par value of the shares of Common Stock and the increase in the 
sumber of authorized shares are required to effectuate a long term financing proposal accepted 
by the Board of Directors at a special meeting held on July 13, 1955 
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LOWENSTEIN, PITCHER, SPENCE, HOTCHKISS, AMANN & PARR | 


25 BROAD STREET. NEW YORK 4 
FRANCIR . WELLMAN 1086->F 42 


MELVYN GOROON LOWENSTEIN 
CLOROE H ENGEL HARD 1870 O48 


recoemc C MITCHER 
KENNETH  BPENCE ‘ - ; 
HENRY @ HOTCHKISS ABLE A00RESS “ENGL 
COVOLAS HAMANN 

* vam SICLEN PARR. UF 
ou. £ COWERTY 
ann. w. BNAUTH 
yaco® & HOWARD 9 » 
naneent F POLK February 29, 1956 
ROBERT © NEWMAN . 


TEL CPHONE 
HANOVER 21000 


o-be LX (Ost 
J. GLONAL OPFICR 
RECCIVED 
55 
Securities and Exchange Commis-_ion ene ach 


42 Broadway L; Gl:via ’ 
New York City, N.Y. & a 


Attention: Mr. Ledes 


Re: The Crowell-cCollier Publishing Co. 





Dear Sirs: 


This will supplement our letter of February 
21, 1956 concerning the Convertible Debentures of The 
Crowell-Collier Publishing Co, 


I understand that you have requested the name 
of the debenture holder referred to in subparagraph 1 on 
page 3 of that letter, 


We have been informed by the Bankers Trust 
Company, Tiustee of the Convertible Debentures, that Bond 
No.275 was surrendered on February ©, 1956 for conversion 
by Eastman Dillon % Co, and that 200 shares of stock of 
the company were issued in their name. This bond was one 
of those purchased on August 10, 1955 by Mr. Thomas M, 
Barbour of Martinsville, Va. 


) 
yours very truly, 
oe "He A). tha r 
PED: kvb. / Oren x Doherty“ 
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The terms of the financing proposal are as follows: 


(a) Issuance, to a limited number of individuals, who have offered to purchase 
the same, of $3,000,000 of 5% non-callable convertible debentures due 


in ten years. 


(b) Granting of an option for a period of two years to Elliott & Company and 
its nominees to purchase an additional $1,000,000 of convertible debentures 
upon the same terms and conditions. Elliott & Company have agreed that 
at the request of the Board of Directors that they will at any time within the 
two-year period either exercise their option or use their best efforts to cause 


others to purchase such additional $1,000,000 of convertible debentures. 


(c) Providing for the conversion of such convertible debentures into Common 
Scock at the rate of $5 per share at the option of the holders of the debentures. 


(d) Issuance of 125,000 bearer warrants at 1¢ each covering the right to subscribe 
for a period of five years to a like aggregate number of shares of Common 
Seock at $5 per share. Said warrants will be issued co Ellioct & Company in 

_ Connection with the arrangement of this long term financing. 


A minimum of 725,000 shares and a maximum of 925,000 shares of Common Seock 
may be issued to the purchasers of the proposed convertible debentures and the holders of the 
warrants if chey exercise their rights co convert or subscribe. For example, if the purchasers 


of the proposed $3,000,000 of convertible debentures decide to convert to shares of Commoa 
Seock at any time during the life of the debencares, they will be entitled to receive 600,000 
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shares at $5 per share in lieu of receiving payment for the debentures on the due dare. Simi- 
larly, if an additional $1,000,000 of convertible debentures are issued the purchasers will be 
entitled to an additional 200,000 shares of Common Stock upon the same terms and conditions. 
The holders of the 125,000 warrants may subscribe to 125,000 shares of Common Stock at $5 
per share at any time during the life of the warrants. If the holders of the warrants fail to 
subscribe within five years, the warrants will expire. In the event of stock dividends, split up 
or other dilution of the Common Stock the number of shares to be issued on conversion of the 


convertible debentures and exercise of the warrants will be increased accordingly. 


The proceeds of the initial issuance of convertible debentures, namely $3,000,000, will 
provide additional working capital for the Company for a period of ten years; and perma- 
nently, if the purchasers exercise the right to convert to Common Stock. If the warrants are 
exercised and if the additional $1,000,000 of convertible debentures are issued, $1,625,000 of 
additional working capital will be secured. Thus $4,625,000 plus $1,250 proceeds from issu- 
ance of the warrants, or a total of $4,626,250, less expenses, of additional working capital 
may be provided as the result of this financing. 


In connection with the above described amendment of the Certificate of Incorporation, 
it is proposed to reduce the capital of the Company from $7,773,010 to $1,554,602, the larrer 
figure representing the 1,554,602 issued shares multiplied by the par value of $1 per share. 
The amount of the reduction, to wit $6,218,408, is to be transferred from capital account 
to capital surplus account. 


The Company has been advised by counsel that the proposed amendment of the Cer- 
tificate of Incorporation and reduction of capital will not result in any gain or loss to stock- 
holders for Federal income tax purposes. The Company has been advised by counsel that 
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issuance of the $3,000,000 convertible debentures as described herein will not require a regis. 


tration statement under the Securities Act of 1933, as amended. 


It is contemplated that, upon the issue of the $3,000,000 of convertible debentures 
and the warrants, the authorized number of directors of the company will be reduced to nine, 


a majority of the present directors will resign and certain new directors will be elected. | 


The Board of Directors recommends approval of the amendment of the Certificate of 
Incorporation and reduction of capital referred to above. If you do not expect to attend the | 
| 


meeting in person, please sign, date and return the enclosed proxy promptly. 


By order of the Board of Directors 


DENIS O'SULLIVAN 


Secretary 


j 
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Mr. Lisoman. Mr. Chairman, is it correct that the memorandum 
thus submitted to the Commission states, among other things—— 

Mr. Gapssy. Which memorandum ? 

Mr. Lisuman. Mr. Lede’s memorandum. 

Mr. Gapspy. All right. 

Mr. LisuMan. It states, among other things, under the heading 
“Conclusions and Recommendations” on page 4 of the memorandum : 

The fact above related tend to indicate the “private placement” exemption 
was not available to the issuer. It also appears that the debentures are in the 
names of many brokerage firms (street names) indicating that there may have 
actually been more than 27 purchasers. It is recommended that the matter 
be referred to the Office of Investigation for immediate consideration. 

From the facts as they have been submitted, it is felt that action is necessary 
in that no registration is in effect as to these shares. Further, the issuer has 
made no attempt to protect the public from the danger of such a distribution 
and has even qualified such shares for listing and even permitted a conversion 
of one bond into common within weeks of the consummation of the sale. This 
recommendation should therefore be implemented by immediate action in that 
all of the above facts are a matter of record—i.e., the sale, no registration, re- 
lationship of parties, listing application, price of conversion, et cetera—and 
require very little further work to implement the necessary action. 

An investigation should ascertain (1) if there were more than 27 purchasers 
(by checking to determine the beneficial owners of bonds in street names; (2) 
representations made to purchasers as to the investment “limitations” and what 
was the subjective purpose of the investment; (3) the present status of the 
bonds and the bearer warrants; and (4) whether or not the sales in question 
constitute a violation of section 5 of the 1933 act. 


Did the Commission take the immediate action recommended by 
Attorney Ledes in that memorandum? 

Mr. Gapssy. Perhaps Mr. Woodside can answer that better than I 
can. 

Mr. Woopsipe. Mr. Lishman, the memorandum by Mr. Ledes and 
the letter of transmittal or the memorandum of transmittal by the New 
York regional administrator to the Division of Corporation Finance 
and the Division of Trading and Exchanges, which you have intro- 
duced into the record, speak for themselves. 

However, your characterization of them I would disagree with. 
And I would like to say 

Mr. Lisuman. What characterization ? 

Mr. Woopsine. That the memorandum by Mr. Ledes—and I don’t 
propose to suggest in any way that I am critical of Mr. Ledes or his 
memorandum—was a memorandum to his superior, the regional ad- 
ministrator, suggesting that if there looked as though there were a 
question here of the availability of an exemption that there should be 
an investigation. 

The substance of the transmittal memorandum from the regional 
administrator to the Washington office was in effect a request for our 
views on the legal question. I think you will find and the records 
show that neither one of those ever went to the Commission at that 
point. And there was no reason why it should. 

Mr. LisuMan. Well, it is not my characterization, Mr. Woodside. 

Mr. Woopsine. Well, you have been talking about a memorandum 
and recommendation of the Commission. At that point, there was 
not any such thing. 
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Mr. Lisuman. I am referring my question to the recommendation 
Iam quoting. And I am quoting from Mr. Ledes’ own memorandum; 
it is not my characterization. 

This recommendation should, therefore, be implemented by immediate action, 
in that all the above facts are a matter of record. 

That is his characterization, not mine. 

Mr. Woopsine. I am suggesting the record make it clear that is a 
recommendation to his superior in the New York office. It was not 
a memorandum recommendation by the New York office to the Com- 
mission. Internally, it makes a great deal of difference. 

Mr. Fiynt. Mr. Chairman. 

The Cuarrman. Mr. Flynt. 

Mr. Fiynt. Along that line, did the New York office make any re- 
port or recommendation to the Commission based upon that report? 

Mr. Woopsipe. Not at that point; no, sir. 

Mr. Fiynr. Did they ever? 

Mr. Woopsine. Yes, sir. Not based on that. It was a later report 
submitted by the New York office. 

Mr. Fiynvr. Did they concur in the basic principles contained in 
the memorandum from Mr. Ledes to his superior officer in the New 
York office? 

Mr. Loomis. What happened was that at a little later stage in the 
game the New York regional administrator—— 

The Cuarrman. Talk a little louder. We can’t hear you. 

Mr. Loomis. The New York regional administrator, after receiving 
the views of the Division of Corporation Finance and further work- 
ing within his own office, conducted an investigation as recommended 
here. And that investigation, which was based on a great deal more 
information than Mr. Ledes had available, resulted in a recommenda- 
tion for action. 

Mr. Fiynrt. Is that the one dated August 7, 1956? 

Mr. Loomis. No, sir. 

In the August 7 memorandum the regional administrator sent Mr. 
Ledes’ memorandum to the Divisions in Washington with a request 
that you submit any suggestions or opinions you may have as regards 
the question of the availability of the private placement exemption. 

Mr. Fiynt. Then the Ledes memorandum was submitted to the 
Commission, wasn’t it? 

Mr. Loomis. No; it was submitted to the Division in Washington. 
It was not to the Commission. 

Mr. Fiynt. Well, now, the Division—what Division was it? 

Mr. Loomis. Two divisions—the Division of Corporation Finance 
and the Division of Trading and Exchanges. 

Mr. Friynr. Would you identify yourself? 

Mr. Loomis. I am Philip Loomis, the Director of one of those 
trading divisions. 

The CuHarrman. Which one? 

Mr. Loomis. Trading and Exchanges. 

Mr. Fiyntr. When a report is received from a regional office by a 
division, why isn’t that a report to the Commission ? 

Mr. Loomis. It depends on the nature of the report. If the regional 
office requests the views of the Division on a question of law, it is the 


function of the Division to give the regional office its views. 
' 
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And that is all this was, all the regional administrator’s memo- 
randum was. 

Mr. Fiynr. But when the Division then gives a regional office or 
a regional administrator its views, do not those views then become 
the views of the Commission ¢ 

Mr. Loomis. I wouldn’t say so, necessarily. 

Mr. Fiynt. All right. What is the chain of command ? 

Mr. Loomis. The chain of command is from the Commission—— 

Mr. Fiynt. Or chain of administration. 

Mr. Loomis. From the Commission, the Division, and the regional 
administrator reports also to the Commission through the Executive 
Director’s Office. 

The CHatrMan. Will the gentleman yield? 

Mr. Fiynr. Yes, sir. 

The Cuarrman. Well, Mr. Loomis, you are Director of an im- 

rtant Division down there, just as others within the Commission. 
Now, is it not a fact that when you and others employed by the Com- 
mission as a part of the staff speak, you are speaking on behalf of 
the Commission ? 

Mr. Loomis. Yes, sir; particularly the public. But in the expres- 
sion to a regional office of our views, they are our views. 

The Cuarrman. I know, but you are an employee of the Commis- 
sion ? 

Mr. Loomis. Yes, sir. 

The CHarrMan. Just as all the others are. 

Mr. Loomis Yes sir. 

The CHatrman. Now, is the industry to assume that a division 
within the Commission is going to express its own opinions about 
matters and that those are contrary to what the Commission will do 
under the act itself? 

Mr. Loomis. No, sir. This was not a memorandum 

The Cuarrman. You leave that impression with me. And I do 
not think it is a good one. 

Mr. Loomis. This was not an expression of views to the industry. 
It was an expression of views to the regional office in New York. 

The Cuarrman. Well, it is an expression of views on an important 
matter in which the public is involved. 

Mr. Loomis. Yes, sir. 

The Cuatrman. Well, I can’t go along with your suggestion that 
you are not a part of the Commission. 

Mr. Loomis. Well, I didn’t try to suggest that. I am just trying 
to say the Commission is not necessarily bound by what the Division 
may say in its communications to another office. "The Commission can 
have its own views. 

The Cuatrman. Of course, the Commission can when it passes on 
matters, but I have been under the impression in my 18 years in this 
Congress in dealing with these problems before the regulatory com- 
missions that the staff of these commissions are part of the commission. 
And when anyone has business before the commission, and they get a 
reply from someone, the staff, that is from the commission. 

{r. Loomis. Yes, sir. 
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Mr. Gapssy. This is nothing more nor less than a request from one 

staff member to another staff member for his views on a question. 

This does not involve the public. Nor can it in the very nature of 
things bind the Commission as to its determination on a public question 
which comes up to it afterward. This is merely a request for an 
expression of opinion as a matter of law. 

he CuatrMan. I understand that, Mr. Chairman. But Mr. Flynt 
was developing a very important point in my opinion here that in 
view of the Commission assuming the responsibility and directing 
the administration of these laws, and then lage one of the members 
of a division, an important division—and they are all important—indi- 
cate whatever they do is not necessarily a part of the Commission—— 

Mr. Gapssy. That I don’t think was Mr. Loomis’ intention. 

The Cuarrman. That is what he said. 

Mr. Fiynt. That is what he said. 

Mr. Gapssy. His intention was to indicate, I think, that the matter 
was not brought to the attention of the Commission at that point. 

This was merely an expression of opinion by one of our subordinate 
branches to the other subordinate branch. It is intra-Commission. 

Mr. Fiynt. Well, Mr. Gadsby, I know that as one member of this 
committee—and I think several other members of this committee feel 
the same way—I know that when a regional administrator brings a 
matter to the attention of a division head, he has brought it to the 
attention of the Commission, and the Commission cannot shirk its 
responsibility by saying that it is the responsibility 

Mr. Gapspy. Mr. Flynt, this is not a decision by the Commission. 
This is, as I said, merely an intrastaff memorandum between two co- 
ordinate branches of the staff. 

You would not, for example, consider the subcommittee bound by 
a conversation which you might have with Mr. Moulder. And that is 
exactly the situation. 

Until the matter is presented to the Commission, no final determina- 
tion of a point can be made by the staff. They have no power to bind 
the Commission. 

Mr. Fiynt. Mr. Gadsby, the position that I think that the commit- 
tee unanimously will adhere to is that when the regional office in New 
York, through the regional administrator, Mr. Windels, presented a 
matter to the Division of Corporation Finance and to the Division 
of Trading and Exchanges, we feel that that matter has come to the 
attention of the Commission. 

Mr. Sarcent. He didn’t do that. There is no recommendation in 
the regional administrator’s recommendation and statement. on Au- 
gust 7, 1956; he makes no recommendation to the Commission. 

Mr. Fiynt. But then this memorandum is dated August 7. It is to 
the Division of Corporation Finance and the Division of Trading and 
Exchanges. 

Mr. Sarcent. And asks for an opinion of law. It does not ask fora 
recommendation. It does not ask to be placed before the Commission. 

Sure, the attorney may have made a recommendation, but the im- 
plication that I draw from this letter, from Mr. Windels’ letter, is 
that Mr. Windels is overruling that recommendation, at least as of 
that moment, taking no recommendation as to action by the 
Commission. 
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Mr. Fiynt. Well, will you concede that there is a matter of enough 
importance and of grave importance contained in this nepant that it 
certainly should have come to the Commission’s attention ! 

Mr. Sargent. I donot. At this point the regional administrator is 
trying to resolve the legal — involved to determine whether 
an investigation should go forward or not. 

Mr. Fiynt. Have you read the facts in this report ? 

Mr. Sarcent. Yes. 

Mr. Fiynt. You do not consider them of importance? 

Mr. Sargent. I certainly do, but let’s get the thing on the basis of 
the proper legal implications here. 4 

This is a substantial question here as to whether it was a private 
offering. The question of this was to go forward with a further in- 
vestigation which was subsequently accomplished. That was at issue 
here. The regional administrator was asking for some legal advice, 
and that is all, in his memorandum of August 7, 1956, from the two 
operating divisions involved. He did not make a recommendation in 
this case that this should go to the Commission. He had not gotten 
to that point. The point you raise is a perfectly valid one. But at 
the point when this letter got to the divisions, that problem had not 
arisen because the regional administrator was trying to look at another 
side of the picture in terms of the legal implications involved and was 
asking for a legal interpretation from the two operating divisions. 
And that is all. 

Mr. Gapssy. You must remember, Mr. Flynt, that the regional of- 
fices report to the Commission just as much as the divisions do. 

Mr. SarGenT. Notice that in Mr. Ledes’ memorandum item 4 spe- 
cifically says: 

Whether or not the sales in question constitute a violation of section 5 of the 
1933 act. 

That in and of itself is inconsistent with what Mr. Ledes was saying 
in terms of his recommendation. And I speak with the utmost respect 
for Mr. Ledes who served as my law assistant for 2 years in this Com- 
mission after he filed this report. 

ony CuHairMAN. Well, Mr. Commissioner, if the gentleman will 
yield. 

Mr. Fiynr. I will be glad to yield. 

The Cuarrman. Mr. Commissioner, No. 1, in the recommendation he 
also says that the investigation should ascertain if there were more 
than 27 purchasers by checking to determine the beneficial owner in- 
volved, in street names. 

Now does that pose a legal problem? 

Mr. Sarcent. It poses the practical one that he does not know to 
what extent—maybe there were only 27 names. He poses the doubt 
in his own recommendation or his own letter. 

Now the regional administrator obviously, as I read this thing— 
read over this memorandum by Mr. Ledes and said, well, he personally 
was not prepared to make a recommendation that we go to a full 
hearing. 

“I would like to get some legal advice,” in effect, is what the regional 
administrator is trying to say. And he goes to the two operating 
divisions and he gets that request for re advice. This is not sub- 
mitting anything to the Commission. 
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On its very face it indicates that it is not. That is all I wanted to 

say. Iam alsospeaking, Mr. Harris, as a former 
‘he CHarRMAN. It is a recommendation, isn’t it / 

Mr. Sarcent. It is not a recommendation. It says so on its face. 

The Cuatrman. Mr. Ledes—— 

Mr. Sarcent. Mr. Ledes was overruled in terms of that recom- 
mendation. 

The CuatrrmMan. Weare talking about Mr. Ledes now. 

Mr. Sarcent. I am saying Mr. Ledes submitted this memorandum 
to Mr. Windels. Rather he submitted it to Mr. McCauley who was 
then the acting regional administrator. Mr. Windels came in, in 
the meantime. He looked at this memorandum. He didn’t say, 
“Boy, we have got to go to investigation.” He didn’t say anything of 
the kind. 

He said, “Well, there are legal problems here. Mr. Ledes indicates 
that there are legal problems here. I will get some advice from the 
two operating divisions.” He writes in a memorandum dated August 
7 in which he specifically says: 





This matter was forwarded with the request that you submit any suggestions 
or opinions that you may have as regards the questions of the availability of 
the private placement exemption. 

That is all he asks for. He doesn’t say this should be submitted to 
the Commission. And he got his advice apparently from the two 
operating divisions. 

Now I would like to point out for the record that I am speaking as 
a former regional administrator of the New York regional office. I 
had Mr. Windels’ job. And I know precisely how this thing happens 
to work. If I had sent this in, I wouldn't have intended that this get 
before the Commission at this point, because of the substantial doubts 
that permeate Mr. Ledes’ report which is dated July 11, 1956. 

The Cuarrman. What did they send it in for then / 

Mr. Sareent. He sent it to Mr. Windels because he thought an 
investigation should be commenced. And he so stated. And Mr. 
Windels was not even—apparently he was not sufficiently concerned 
with this report as of that moment to set it down for an investigation 
without getting further legal advice as to whether the answers to item 4 
of Mr. Ledes’ report which states, “Whether or not the sales in question 
constitute a violation of section 5 of the 1933 act,” was a fact or not. 

That is why it was sent in. 

The CuarrmMan. Well now, Mr. Commissioner, out of your experi- 
ence, let’s go back. You have been talking about what Mr. Windels 
has done. Now we talked about the basic report here. 

Now it says on page 4, signed by John George Ledes, attorney, head 
line: “¢ entinaiai and Recommendations.” 

Then Mr. Ledes does make recommendations, doesn’t he / 

Mr. SarGent. In this situation—— 

The CHarrMan. On page 4, doesn’t he? You have it there. 

Mr. Sarcent. That is right. He purports to make a conclusion and 
recommendation. 

The CuatrMan. He doesn’t purport to make a recommendation. He 
makes a recommendation. 

Mr. Sargent. I withdraw that. He makes it. 

The Cuatrman. He makes a recommendation, doesn’t he ¢ 
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Mr. Sarcent. That is right. 

The CuHarrman. Let’s just find out about the administration of this, 
which I think is part of this whole study here. That recommendation 
that he makes goes to your New York regional office. 

Mr. Sargent. That is right. 

The Carman. That is his superior. 

Mr. Sargent. That is right. 

The CHarrMAn. But, nevertheless, the man who has initiated a 
study and investigation, Mr. Ledes, has gone into it and writes a 
four-page letter dated July 11, 1956. And in presenting the facts as 
he has to the regional man, he s says, “Conclusions and Recommenda- 
tions.” 

Mr. Sarcent. All right. 

The C HAIRMAN. Now as a matter of administrative practice in 
‘arrying out this law, then, is it the regional director’s duty to trans- 
mit that recommendation from the first officer, attorney in this case, 
to the office in Washington ? 

Mr. SarGent. No. 

The CHarrman. Why do you suppose Mr. Windels submitted 
here ? 

Mr. Sarcent. Because of what Mr. Windels said in his letter of 
August 7, which indicates that he had doubts at least as to the legal 
qualification—as to the legal situation involved, and whether there was 
an exemption from section 5 of the 1933 act. And he wanted the best 
legal advice from the two operating divisions. 

The CuHarrman. Well now that being true, administratively—isn’t 
it appropriate to investigate to find out whether or not the legal 
situation was one that might prevent or permit? 

Mr. Gapssy. Such investigation was made. And in the legal ques- 
tion it was determined that there was a substantial doubt. And a 
private investigation was started thereafter, in accordance with Mr. 
Ledes’ recommendation. 

Mr. Fiynt. Mr. Chairman, I would just like to say this: That 
there is apparently a great divergence of opinion between the members 
of this subcommittee on the one hand and the Chairman and at least 
one Commissioner of the Securities and Exchange—— 

Mr. Sargent. Commissioner Sargent, for the record, Mr. Flynt. 

Mr. Fiynvr. Yes. On the importance and the gravity of the facts 
related in this Ledes memorandum and the conclusions and recom- 
mendations set forth in it. And I would like to just say right here and 
now that the facts related, whether true or not—and that could be 
determined only by the investigation which was recommended by 
Mr. Ledes 

Mr. Sarcent. Which we subsequently indulged in. 

Mr. Fiynv. Just a minute. Are of such imports ince and gravity 
that a stop order should have issued from the Commission immedi- 
ately upon these facts being made known to it. 








4756 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gapspy. Mr. Flynt, in the first place we had no power to issue 
a stop order. There was nothing before us. In the second place, all 
of this memorandum of Mr. Windels’ indicated—— 

Mr. Ftynr. Is it not true that you had a complaint in the Commis- 
sion at this very time? 

Mr. Gapspy. We had a complaint in the regional office which was 
being investigated. And Mr. Eades conducted a preliminary investi- 
gation and came to the conclusion that a further investigation was 
advisable. 

Following that conclusion, the regional administrator, and analyz- 
ing his memorandum, asked for independent legal advice from our 
division. And he got it. And the investigation was commenced and 
carried on in the New York office. 

Now those are the facts. And I see nothing reprehensible or to be 
criticized in them. 

Mr. Fiynrt. I have not said there is anything reprehensible in them. 
Those are your words, Mr. Gadsby. 

But I do say this: That when a matter of this importance is brought 
to the attention of the Commission, either actually or constructively, 
at least a modicum of responsibility rests upon the Commission and the 
staff members of the Commission to protect the investing public. 

Mr. Gapssy. Which responsibility was carried out to the best of 
our ability. 

Mr. Fiynt. Was anything done on this? 

Mr. Gapssy. Yes. An investigation was started. 

Mr. Frynt. When? 

Mr. Gapssy. In December, I believe, of 1956. Wait aminute. No. 
[ will have to withdraw that. I forgot one fact. 

There was a preliminary investigation started directly after this 
memorandum and after the advice was received by the New York office 
from the Division. And a report was made to the Commission, or to 
the New York office, rather, by Mr. Murray, in December of 1956. 

Mr. Fiynt. Where is the—— 

Mr. Gapssy. The first time the Commission heard of it was on De- 
cember 18, 1956. 

Mr. Fiynt. Do we have a copy! 

Mr. Lisuman. Yes. Let’s put it in the record. 

Mr. Fiynrt. All right. 

At this point, Mr. Chairman, I ask that the report signed by Mr. 
Paul Windels, Jr., regional administrator, by Mr. James T. Murray, 
dated November 28, 1956, be included in the record at this point. 

The Cuarrman. Very well, that will be received. 

(The document follows:) 
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November 28, 1956 


Tos Walter G. Holden, Asst. Director 
Division of Trading and Exchanges us.: \ 
REC. ..-) 
From: New York Regional Office 
Subjects THE CROWELL-~COLLIER P - Pr DEB YY (296 
e Exe e 
Fenbee es 187 svat 
hee Cheveas' g4Ro cua | DOCKET, MAS. vr. oR 


On October 10, 1956 an assignment was drawn up in the 
subject matter, which assignment was later discarded because of 
the fact that it was decided to do certain investigative work before 
making an assignment. If a copy of the above assignment has been 
received by you, please destroy it. 


I am enclosing a copy of today's assignment, which is the 
only assignment presently outstanding in this matter. 


Kindly forward P.&, file binders in the usual manner, 


PAUL WINDELS, JR. 
Regional Administrator 


By: Adams bon dunno 


as T. MURRAY 
hief, Branch of Investigations 
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“fos ir. R ‘a ree 26, 1956 
Mr, Bd@em, for reassignment te ' RE 
Mr. Puls a . 
rroms Peul Windels, dr., <egional Adainistrater 


Be A? ite 
ombjeets THE CROWELI-COLLIER PUBLISH. »G COMPANY <- P.I. 
Stogk Exe 15) 
DOCKET, Ms : 
Attached hereto is s memorendm relating te The Crowell-Collier Publishing 
Co, ("Crowell-Collier”) dated Bevember 26, 1956, prepared by James T. Murray, te- 


gether with the [ile containing the follewing meterial to whic: your ettention is 
specifically diresteds 


Prexy material ef Crewell-Cellicr dated daly 11, 1955. 

Letter of Lowenstein, Piteher, Spemee, Botehkiss, Amann & Parr, 
dated iebruery 21, 

Memorendum ef Joim Geerge Ledes, dated Jul, 11, 1956 

Memorendem of Diviasien oi Cerporstion Finance, dated August 16, 1954, 

Nemorendem of Richard J. Cormell, dated August 31, 1956. 

Lettemef White : Case, dated September 11, 19.6, with attached sehedules, 
end Bevenber 21, 1956, 

Rp urthasfee eemorendémm in this astter dated Octeder 21, 1% 6. 


Ratween Awrast 10, 1955 and Jume 22, 1956, the Crowell-Collier Company 
gold an aggregate of $h,000,000 fase amount of ite SS convertible debentures with 
respect to whieh no registreties had been filed with this Commiasien to approxi- 

ly purchasers. The cempeny claimed « &(1) exemption with respest therete. 
specifically referred to the bonds 
and in which the steek was mot mentioned, Thereafter approximately $557,000 ef 
debenteres were converted inte 111,400 shares of common steck of the Compeny and 
come 53,000 of such shares have sines been transferred t. others. 


It would appear that the various purchasers do not comprise one clase or 
group amd were not closely associated uit the Company; that the services of an 
unjerwriter were employeds that thae was w investuent iatent present by either the 
purchesers 2r the Company with reepeet te the stock into whieh the debentures vere 
convertible; that the Company feeiliteted the sale of the underlying steck by the 
terms of conversion in that the bonis were convertible into stock at $5 per share anf 
that sueh bonds were isewued when the steck was selling at $5 and $9 « share, @d the 
Company promptly listed such underlying shares om the Americun -tock xchange. The 
Compemy, witho.t registration, also issued warrants to the underwriter exercisable 
at {5 end $10 a share an! listed such widerlying stock on the Amrican ‘Stoek fF xchangs, 
4t appears thet the sbove sales of debentures end subsequent issuence of stock on 
conversion ef such debentures involve violations of Sestien 5 of the Securities Act 
of 1933 in that the claimed exemption does not spear to be available wider the eir- 
cumetances, ihe existence of tie unreistered warrants which are in bearer form 
appear to pose an additional threat of Section 5 vicletions. 


| 
| 
. 


You are assigned to conduct such acditionsl investigntion us may be 
wu. remted for the purpese of instituting prompt injunctive action to prevent The 
Lro all-Collier Publishing Company from issuiny ary further sheres of its stock, 
eithe on conversicn of debentures or on exercise of werrants, md [rom transferring 
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Dp 


PAUL WIYDELS, JR. 
Regional Administrator 
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» MEMORANDUM®™ 
Date __November 26, 1956 
To: Paul Windels, Jr., Regional Administrator 
FROM: James T. Murray, Chief, Branch of Investigations 
SuBJECT: CROWELL-COLLIER PUBLISHING COMPANY 


062979 


STATEMENT OF FACTS 


On July 14, 1955 The Crowell-Collier Publishing Company 
("Crowell-Collier”) furnished proxy material to its stockholders in 
connection with a special meeting of stockholders to be held on 
July 25, 1955. The proxy material stated that the purpose of the 
meeting was to consider and take action on the proposal to amend 
the Certificate of Incorporation so as to (a) change the authorized 
shares of common stock, both issued and unissued, from shares of 
the par value of $5 each to shares of the par value of $1 each, and 
(b) increase from 1,700,000 to 3,000,000 the number of authorized 
shares of common stock of the par value of $1 each, and to reduce 
the capital of the company accordingly. 


These changes were required to effectuate a long tern 
financing proposal accepted by the Board of Directors at a special 
meeting held on July 13, 1955. 


The terms of the financing proposal were set forth as 
followss 


"(a) Iseuance, to a limited number of individuals, who have 
offered to purchase the same, of $3,000,000 of 5% non- 
Callable convertible debentures due in ten years, 


"(b) Granting of an option for a period of two years to 
Bllictt & Company and its nominees to purchase an ad- 
ditional $1,000,000 of convertible debentures upon the 
same terms md conditions, Elliott & Oompany have 
agreed that at the request of the Board of Directors 
that they will at any time within the two-year period 
either exercise their option or use their best efforts 
to cause others to purchase such additional $1,000,000 
of convertible debentures. 


"(c) Providing for the conversion of such convertible de- 


bentures into common stock at the rate of §5 per share 
- * @t the option of the holders of the debentures, 
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"(d) Issuance of 125,000 bearer warrmts at 1¢ each cover- 
ing the right to subscribe for a period of five years 
to a like aggregate number of shares of common stock 
at $5 per share, Said warrants will be issued to Elliott 
& Company in connection with the arrangement of this long 
term financing. 


"A minimum of 725,000 shares and a maximum of 925,000 shares 
of common stock may be issued to the purchasers of the pro-~ 
posed convertible debentures and the holders of the warrants 
if they exercise their rights to convert or subscribe." 


The use to which the proceeds of the above issues were to 
be put was desoribed in the proxy material as follows: 


"The proceeds of the initial issuance of convertible debentures, 
namely, $3,000,000 will provide additional working capital for 
the Company for a period of ten years; and permanently, if the 
purchasers exercise the right to convert to common stock. If 
the warrants are exercised and if the additional $1,000,000 of 
convertible debentures are issued, $1,625,000 of additional 
working capital will be secured - - -," 


The proxy material also stated: 


"The Company has been advised by counsel that issuance of the 
$3,000,000 convertible debentures as described herein will 
not require a registration statement under the Securities Act 
of 1933, as amended," 


This Commission was advised in a letter dated February 21, 
1956 by Lowenstein, Pitcher, Spence, Hotchkiss, Amann & Parr, at- 
torneys of 25 Broad Street, New York, N.Y., that Crowell-Collier sold 
$3,000,000 of its 5% convertible debentures on August 10, 1955 to 
twenty-seven purchasers pursuant to separate identical purchase agree- 
ments in letter form addressed to the Company, Each purcheser signed 
a@ purchase agreement which included the statement: 


"Je confirm to you that the Debentures to be purchased by the 
undersigned will be purchased for investment and that neither 
at the present time, nor at the time of the issuance and sale 
of the Debentures will the undersigned have any intention of 
distributing the same and the undersigned shall so confirm by 
appropriate letter delivered to you at the time of the issuance 
of the Debentures," 


The above law firm represented the purchasers of the de- 
bentures and rendered an opinion to the effect that the sale was 
an exempt transaction under Section of the Securities Act of 1933. 
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At the actual closing, which took place in New York on 
August 10, 1955, each purchaser appeared, paid for the bonds and 
took delivery of the bonds simultaneously delivering to the Company 5 
a letter signed by him which stated: p 


"In connection with the issuance and sale this day to the 
undersigned of in principal amount of 5% 
Convertible Debentures of your company, the undersigned 
hereby confirms to you that said Debentures are being pur- 
chaséd for investment and that the undersigned has no 
present intention of distributing the same," 


At the closing, white & Case, attorneys who represented 
the Company in the transaction, delivered an opinion, dated August 
10, 1955, which stated in parts 


as oo oo ff O&O 


"It is not necessary in connection with the issuance, sale 

and delivery of the Debentures to register them under the ; 
Securities Act of 1933, as amended, nor to qualify the ! 
Indenture under the Trust Indenture Act of 1939," 


The letter of Lowenstein, Pitcher, etc., also stated: 


"The sale of the Debentures was arranged by Elliott & Company, 
25 Broad Street, New York, N.Y. In connection with the sale 
the Company sold and Elliott & Company purchased warrants for 
the purchase of 125,000 shares of conmon stock of the Company 
exercisable within five years at a purchase price of $5,00 
per share - - = = also in connection with the sak of the 
Debentures, Elliott & Company received from Publication Cor- 
poration, a large, if not controlling stockholder of the 
Company, options to purchase from said corporation within 
two years 200,000 shares of the common stock of the Company 
at a price of $8.00 per share," 


Elliott & Company delivered to Crowell—Collier an invest- 
ment letter in connection with the purchase of the above 125,000 
warrants. 


On September 28, 1955 Crowell-Collier filed a Listing 
Application (No. 2398) with the American Stock Exchange, which was 
approved by such Exchange on October 5, 1955. This Listing Appli-~ 
cation covered the listing on the American Stock Exchange of 2,1;25,000 
shares of Crowell-Collier stock which included 600,000 shares to be 
issued on conversion of the $3,000,000 convertible debentures and 
125,000 shares to be issued on exercise of the 125,000 warrants, 


On May 18, 1956 the option to purchase $1,000,000 principal 
amount of 5% convertible debentures granted by Crowell-Collier on 
August 10, 1955 to Elliott & Company (See item (b) of July 1h, 1955 
Proxy material) was cancelled by mutual consent, 
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Between May 29, 1956 and June 22, 1956 Crowell-Collier 
gold an additional 431,000,000 of its convertible cebentures at a 
price of $1600 ad interest per $1000 bond as follows: 


May 29, 1956 = $680,000 sold to 13 purchasers 
June 15, 1956 = 270,000 " ® 5 " 
June 22, 1956 -~ 50,000 * @ 5 " 


Of the above 23 purchasers, 10 were part of the original group of 

27 who had purchased similar bonds at par on August 10, 1955. One 
such purchaser bought on both May 29 and June 15, 1956. Thus a net 

of 12 new names were added to the original 27, making a total of 39 
purchasers according to the CrowellCollier records who bought the 
convertible debentures. Included in this group are 5 brokerage firms. 


The Purchase agreements signed by the various purchasers 
of the total of $1,000,000 of bonds sold in 1956 contained the state- 
nent 3 


"The Undersigned hereby represents to you that the offer con- 
tained herein is made with the intention of purchasing the 
said Debentures for investment and not with a view to dis- 
tribution. The Undersigned further agrees that if the offer 
contained herein is accepted, the Undersigned will furnish a 
further written representation that at the time of such pur- 
chase the Undersigned is purchasing the Debentures for in- 
vestment and not with a view to distribution." 


The subsequent investment letter delivered to the Company 
at the time of closing was worded identically with that obtained by 
the Company in connection with the sales of the original $3,000,000 
of bonds. 


In the sale of the latter $1,000,000 convertible debenture 
bonds Elliott & Company acted as agent for Crowell-Collier from whom 
it was entitled to receive a commission and also as agent for each 
of the purchasers, 


On May 18, 1956 Crowell-Collier authorized the issuance 
and sale to Elliott & Company for a cash consideration of {1,000 
of common stock purchase warrants entitling the holders thereof to 
purchase at any time before May 31, 1961, 100,000 shares of Crowell- 
Collier common stock at a price of $10 per share. These purchase 
warrants were sold to Elliott & Company on May 29, 1956, 


On July 26, 1956 Crowell-Collier filed a Listing Application 
(No. 2611) with the American Stock Exchange which was approved by such 
Exchange on July 31, 1956. This Listing Application covered the list- 
ing on the American Stock Exchange of an additional 300,000 shares of 
Crowell-Collier stock which included 200,000 shares to be issued on 
conversion of the additional $1,000,000 convertible debentures and 
100,000 shares to be issued on exercise of the 100,000 warrmts at 
$10 per share. 
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On September 11, 1956 by letter from White & Case, 


attorneys of 1, Wall Street, New York, N.Y., this Commission wag 
informed that with respect to the aggregate sales of $000,000 
principal amount of its 5% convertible debentures that: 


(1) Inasmuch as such debentures are in bearer form, the 


(2) 


(3) 


(4) 


Company is not able to determine whether any of these 
debentures were resold by any of the purchasers or 
the amount of such debentures presently held by such 
purchasers. 


The proceeds of sale of the debentures were not 
segregated for any specific purpose but were added 

to the general funds of the Company for working capital, 
No statement was made by the Company to the purchasers 
of the debentures concerning the use of such proceeds 
by the Company. 


"The purchasers of the aforesaid debentures represented 
that they were purchasing such debentures for investment, 
No express representation was made by them concerning 
shares of common stock issuable upon conversion of such 
debentures." 


A schedule was attached to the White & Case letter 
setting forth the details of conversions of the de- 
bentures up to August 20, 1956. From this schedule it 
can be computed that between February 8, 1956 and 
August 20, 1956 a total of $557,000 of convertible 
debentures were converted into 121,100 shares of 
Crowell-Collier stock, of which approximately 53,700 
were subsequently transferred into numerous other 
names, Prior to the first of the sales of the last 
$1,000,000 of the convertible debentures on May 29, 
1956 a total of $250,000 of the earlier bonds had 
been converted into 50,000 shares of stock. While 
the actual sales of the last $1,000,000 of bonds were 
taking place between May 29, 1956 and June 22, 1956 a 
total of $216,000 of the earlier bonds were converted 
into 43,200 shares of stock, 








REGULATORY COMMISSIONS AND AGENCIES 4765 


RESULTS OF INVESTIGATION 


A weekly price chart of the over-the-counter merket in 
Crowell-—Collier stock was prepared by the Market Surveillance Unit 
for the period from July 1, 1955 to September 28, 1955, on which 
latter date the Crowell—Collier Listing Application was filed with 
the America Stock Exchange. This disclosed that between 11 and 19 
dealers were in the "Pink Sheets" on each day and that the high bids 
increased from 5 1/2 on July 1, 1955 to 7 3/8 on July 8, and then 
gradually increased to 9 1/L on August 5, and thereafter gradually 
declined to 8 1/2 on September 28, 1956. 


A daily chart of transsections in Crowell-—Collier on the 
American Stock Exchange was also prepared by the Market Surveillance 
Unit from March 1, 1956 through November 8, 1956, This shows that 
the daily high for the stock ranged in the neighborhood of 7 to 7 1/2 
from March 1, 1956 to April 19, on relatively small volume. On April 
20, on 11,600 shares oe, qheeh reached 8 7/8 and closed at 6 1/2, up 
1 1/2 pointe on the day.2/ On the next trading day, April 23, the 
high was 8 3/) and the stock closed at. 8 1/8, off 3/8 on 3200 shares 
volume. On April 2), on a volume of 19,300 shares, the stock reached 
9 7/8, and closed at 9 5/8, up 1 1/2 points on the day. Thereafter 
the volume decreased and the stock steadily declined usually 1/8 or 
1/4 a day with slight interruptions to $5 a share on November 8, 1956, 
Since that date the stock has continued its decline to its present 
price of about $ a share. 


The following information with respect to results of 
operations of Crowell-Collier is reflected in the various Listing 
Applications filed by the Company with the American Stock Exchange, 


Period Net Income Net Loss 
Year ended December 31, 1952 3705497039 
" " December 31, 1953 $4,009, 826.61 
" " December 31, 195i $2 119,539.22 
Six months ended June 30, 1955 $111 ,158.5 
Year ended December 31, 1955 $773,916.90 
Three months ended March 31,1956 $1,044,213.37 


The files of the Market Surveillance Unit indicate that 
information with respect to Crowell-Collier was made public as follows: 


Dow-Jones, 8/10/55 = Changes in officers and directors. 
Dow-Jones, 2/17/56 - Eaminge for year ended 12/31/55 of 51¢ per share 
vs a loss for previous year. 





1/ On this date Company announced acquisition of radio and 3 TV 
stations for $16,000,000. 
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Wall Street Journal, 3/5/56 - Company forms Recording and TV Unit. 
Dow-Jones, 4/20/56 = Company signed agreements to acquire four more 


Augus 
radio and three more television stations for June 
$16,000,000 and detailed plan for acquisition June 
thereof, 

Dow-Jones, 1/21/56 = Company announced acquisition of Television of Nover 
America. 
Dow-Jones, 5/28/56 - Company announced acceptance by 95% of common 
shares of Consolidated Television and Radio Augu: 
Broadcasters, Ince, and plans to finance pur- May < 
chase through a bank loan of $12,000,000. June 
Wall Street Journal, 8/10/56 - Company announced six months loss of 
87¢ per share. June 
Wall Street Journal, 8/31/56 - Company obteins FCC approval to buy KFWB, Novel 
Wall Street Journal, -9/l/56 - The terms of acquisition of Consolidated 
Radio were made public, 
Tide Magazine, 10/25/56 - Details how Crowell-Collier will raise the Augu 
$12,500,000 needed to buy four radio and 
three TV stations from Consolidated Tele- Augu 
vision & Radio and states, "The cost: Sept 
$7,500,000 worth of debt (doubling its 
existing debt) plus the sale of its print- Augu 
ing plant." Nove 
(1) It will sell its Springfield, Ohio printing plant 
(land and buildings but not equipment) to Webb & 
Knapp for $5,000,000 and lease it back for 
$750,000 annually. 
(2) It will borrow $1,500,000 from the National Bank stat 
of Detroit on a two year loan. bent 
(3) "The remaining $6,000,000 is due from a small enot 
syndicate headed by New York investment consult- ing 
ant Elliott Janeway. Janeway'se security has vers 
not been set; will be either in Crowell-Collier ance 
preferred stock or in debentures." Johr 
time 
letters requesting information in complete detail were conv 

















sent to the thirty-four known individual purchasers of the con- to t 
vertible debentures and a somewhst similar etter was sent to each anot 
of the five brokerage firms which purchased such debentures and a fol] 
letter was sent to Elliott & Company requesting information concern- stoc 
ing the disposition of the warrants. Replies have been received from the: 
16 individual purchasers, from 3 brokerage firms, and from Elliott & Mil 
Company with respect to the warrents,. sel. 
Thirteen of the individuals who replied still retain all 
of their bonds and have not converted any into stock, The transactions ques 


of the remaining three are as follows: 
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C. Whitcomb Alden, Jr. 
August 10, 1955 = bought $100, onds at par. 
June 18 & 29,1956- converted stoooveee date into 2000 shares of stock. 
June 19 to June 30, 1956 - sold 2000 shares at prices ranging from 
6 5/8 to 7 1/2. 
November 19, 1956— still retains $90,000 of bonds. 


Comte Amo de Riencourt 

August 10, 1955 = bought $50,000 bonds at par. 

May 29, 1956 - bought $25,000 bonds at 160, 

Jme 1956 - converted the original $50,000 of bonds into 
10,000 shares of stock. 

Jue 1 to 19,1956- sold 7000 shares at average of 8 1/). 

November 19, 1956- still retains 3000 shares and $25,000 of bonds, 


Mrs. Meredith H. Metzger 
August 1955 bought $100,000 of bonds; $50,000 for herself 


and $25,000 each for two trusts. 
August 22 to 


September 10,1956= Converted $3,000 of bonds for self and/or trusts 
into 8600 shares of stock. 

August 15 to 31,1956- sold 8600 shares at prices ranging from 6 1/2 to 7. 

November 16, 1956— $57,000 of bonds still retained by Mrs. Metzger 
and/or trusts. 


Of the sixteen individuals who replied, one (W. D. Cole) 
stated that he interpreted the investment to apply to both the de- 
bentures and the stock to which the debentures were convertible; 
another (Edward T. McCormick) stated there was no discussion concern- 
ing the length of time the stock was to be held in the event of con- 
version and added, "I was bound to hold my bonds or stock in accord- 
ance with my agreement to purchase for investment"; another (C.Wheeler 
Johnson) stated he was free to convert the bonds into stock at any 
time but had bought for investment purposes and not for immediate 
conversion; an additional six stated the investment agreement related 
to the bonds only or quoted or referred to the agreement without comment; 
another four ignored the question and the remaining three answered as 
follows: Mre. Meredith H. Metzger - there was no agreement to take the 
stock received for investment and not for resale; T. Newman Lawler - 
there was no obligation to refrain from selling the stock; John W, 
Milford -"I was free to convert the bonds into stock at any time and 
sell the resultant shares as I desired," 


The following individuals who have not replied to the 


questionnaire letter, and to whom follow-up letters are being sent, 
have had transactions as indicated: 


32090 O—59— pt. 12-19 
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Thomas N. Barbour 
August 10, 1955 = bought $200,000 of bonds at par. 
From February 8, 1956 $o March 29, 1956, converted $65,000 of bonds 
into 13,000 shares. 
June 6, 1956 = converted $10,000 of bonds into 2000 shares 
13,100 of such shares were thereafter transferred into numerous names, 


He Lewis & Co. Inc. 
August 10, 1955 - bought 3000 of bonds at par. 
April 9, 1956 - converted $25,000 of bonds into 5000 shares. 


April 30, 1956 - 2000 shares were transferred to a brokerage firm, 
Robert Ducas 

August 10, 1955 - bought $60,000 of bonds at par. 

May 29, 1956 - bought $20,000 of bonds at 160. 

May 2, 196 = converted $10,000 of bonds into 2000 shares. 


From May 16, 1956 to August B, 1956 = 1400 shares were transferred to otly 


William Stix Wasserman 
August 10, 1955 -< t " ° nds at par, — 
Intermittently between June 26, 1956 md August 16, 1956 = converted 
$60,000 of bonds into 12,000 shares of stock. 
Between July 9 and August 20, 1956 = 7900 shares were transferred to 
other names, 


F, Van Siclen Parr, Jr. 
August 10, 1955 = bought $25,000 of bonds at par. 
From July 18, 1956 to 
August 13, 1956 = converted $6000 of bonds into 1200 shares. 
From July 26, 1956 to 
August 10, 1956 - 800 shares were transferred to other names. 


Replies by three of the five brokerage firms which pur- 
chased Crowell-Collier bonds disclosed the following information: 


Stemrowe Trading Co Inc, 
May 28, 1956 - nidguaeer WOE of be fn tion account at 160, 


5 ° 

June 6, 1956 (9 days after purchase) sold $5000 of bonds to another 
broker at 165, 

August 7, 1956 (less than 3 months after purchase) sold $2000 of 
bonds to a different broker at 1,5, 

November 19, 1956 = still retains $13,000 of bonds. 


Because of the almost immediate resale of five bonds to 
another broker - Stifel, Nicolaus & Co. (9 days after purchase by 
Stamrowe) it would appear that the actual purchasers were two persons 
instead of one, as shown by the Crowell-Collier records. 





Augu 


June 
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Gilligan, Will & Co. 
123 Greenwich St., NYC 


Member American Stock Exchange 


Gilligan, Will & Co, purchased the following amounts of 
ponds for the accounts indicated: 


August 10, 1955 = $100,000 of bonds at par for the following: 
$h5 for Louis W. Alter - Member American Stock Exchange 
$ for James Gilligan - Partner of Gilligan Will & Co. 
for Gilligan, Will & Co.-Firm Trading Account, 
for Michael E. Mooney - Counsel of American 
Stock Exchange. 
May 29, 1956 = $200,000 of bonds at 160 for the following: 
50,000 for Louis W. Alter 
$150,000 for Gilligan, Will & Co. (75%) and 
L.=. Howard (25%), Joint Investment Account - 
Specialists on American Stock Exchange, 
June 15, 1956 = $200,000 of bonds at 160 for The Value Line Special 
Situations Fund, Inc. 


From the above, it appears that there were six purchasers 
instead of a single purchaser, as shown by Crowell-Collier records. 


Of the above purchases, {200,000 of bonds purchased by The 
Value Line Fund were apparently delivered to such purchaser and in- 
formation is not presently available as to the status of these bonds, 
The entire remaining ‘3300,000 of bonds have been converted to stock. 
The resultant transactions of the various purchasers are as follows: 


Gilligan, Will & Co. = Firm Trading Account 

Between May 7, 1956 and May 16, 1956 (CD) sold 1000 shares of stock at 
prices ranging between 8 1/2 and 8 3/4. 

No remaining balance in bonds or stock. 


James Gilligan 

Between May 9, 1956 and May 22, 1956 (CD) - sold 9000 shares of stock at 
prices ranging between 8 1/); and 8 7/8. 

No remaining balance in bonds or stock. 


louis W. Alter 
Between May 22, 1956 and May 2), 1956 (CD) - sold 5600 shares of stock 


at prices ranging between 8 5/8 and 9 1/8. 
November 8, 1956 - still retained 13,00 shares of stock. 


Michael E. Moon 
On Zugust 16, 136 sold 1000 shares at prices of 6 1/2 and 6 5/8. 
No remaining balance in bonds a@ stock. 


Gilligan, Will & Co., and L. E. Howard Joint Investment Account 
Wovember 8, 1956 - No sales - still retain 30,000 shares of stock. 








4770 REGULATORY COMMISSIONS AND AGENCIES 





a. 


Dempsey & Company 
135 So. La Salle St. 1/ 


Chicago, Ill. 


Dempsey & Co. purchased the following amounts of bonds for 6/ 
the accounts indicated: 10/ 
August 10, 1955 = $500,000 of bonds at par for the followings u/ 
$200,000 for Dempsey & Co. Investment Acco unt 
70,000 for Joseph E. Dempsey = President of Dempsey ¢ (, 
5,000 for Joseph E. Dempsey,Jr. - Vice-Pres, " ' sha 
5,000 for Alex M. Kezez - Treasurer n ' betv 
1,000 for Marcella C. Burke - Secretary " ’ 51, 
2,000 for Cora Dempsey - Relative of officer " ' sho} 
5,000 for Ethel Dempsey- " " " " ' in | 
50,000 for Jack R.Dempsey- " " n " ' fir 
5,000 for Robert A.Dempsey " " n n ' 
5,000 for Carol D.Hendrick & 
Wm.G. Hendrick " " n " ' shor 
2,000 for Robert M. Vega" n e " ' by | 
100,000 for Lannan Brothers-ipparently customer of fim who 
25,000 for Al A. Lippe eon It ° 
25,000 for Albert 0. Steffey " " won ning 


May 29, 1956 = $165,000 of bonds at 160 for the followings 
105,000 for Dempsey & Co. Investment Account = 
10,000 for Alex M. Kezes 
50,000 for Lannan Brothers 
11,000 for Al Lipve 
i 000 for R. P. Marx = Apparently onavenen = the fir 
1,000 for Stanley A.Perrine " e 8 


55000 for Albert 0. Steffey = 
1,000 for Richard D. Steffey " nd . = os Mar 
1,000 for Edwin 0. Wack " " 2 * 
Eliminating the name of Lannan Brothers, which also appears Ap 
onthe initial list of purchasers on the Crowell-Collier records, it Bet 
appears that a total of 19 different persons (including the firm account) 
purchased the Crowell-Collier bonds instead of a single purchaser as Ju 
shown on the Crowell-Collier records. Jw 
Between July 31, 1956 and September 24, 1956 the Lempsey & 
Co. racine Account bought a total of $112,000 of the above bonds from 
eight of the original purchasers at various prices. 
Au 
Dempsey & Co. Investment Account effected the following 
sales of the convertible bonds: 
ad 
Out of bonds bought on August 10, 1955 at par: . 
5/21/56 = $5000 of bonds at 160 to George P. HKollingbery 10 


5/31/56 = 1000 bond at 160 to Doyle, O'Connor & Co, 





-——-=s = = = ==> 
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Out of bonds bought on May 29, 1956: 
6/12/56 (8 daye after purchase) - $3000 of bonds at 160 to 
George M, Peterson 
1/13/56 (less than 2 months after purchase) $20,000 of bonds at 150 
to John B, Huarisa 
8/2/56 (about 2 mnths after purchase) $1000 bond at 137 1/2 to 
lester G,. Bratton 
10/26/56 - $1000 bond at 102 1/2 to James C. Dougall 
S6 = 1000 bolid a® 102 1/2 to Thomas C. Driscoll 
1/1/56 = 10,000 of bonds at 102 1/2 to Ellicott & Co. 


Dempsey & Cos converted $100,000 of its bonds into 20,000 
shares of stock on 9/7/56 and 9/10/56. It sold 8500 of such shares 
between 7/31/56 and 10/21/56 at prices ranging from 6 7/8 down to 
51/4. On September 7, 1956 3800 shares were delivered against previous 
short sales (the details of which were not disclosed) leaving the firm 
in possession of 7700 shares on November 19, 1956, On such date the 
firm wes apparently also long $275,000 of the bonds. 


It appears that the three purchasers who bought bonds as 
shown above within approximately two months of the sale of such bonds 
by the issuer to Demprey & Co., should also be included in the group 
who purchased bonds out of the $685,000 of bonds sold by the issuer. 
It thus appears that 22 persons were the actual purchasers rather than 
a single purchaser, as shown by the Crowell-Collier records, 


The following brokerage firms who have not replied to the 
questionnaire letter appear to have had transactions as follows: 


Troster Singer & Co. 
74 Trinity Place 


New York, N.Y. 


August 10, 1955 - bought $75,000 of bonds et par for firm account. 
May 29, 1956 - bought $25,000 of bonds at 160 for firm account. 
March 28, 1956 - The first $75,000 of bonds were transferred from 
firm account to 0.J. Troster ($37,500) and 
L.P. Singer (437,500) partners of the firm. 
April 24, 1956 - $5000 of bonds were converted into 1000 shares of stock. 
Between June and July 11, 1956 - the above 1000 shares of stock were 
transferred to other names, 
June 13, 1956 = $1000 bond was converted into 200 shares of stock. 
June 29, 1956 = 100 of such shares were transferred to another broker. 


B. We Pizzini & Co. Inc. 
25 Broad St, Now York, N.Y. 


August 10, 1955 = bought $100,000 of bonds at par, 


Harold Stemler, Treasurer of B, W. Pizzini & Co. Inc., 
advised the writer by telephone on November 26, 1956, that the above 
$100,000 of bonds were bought by the following individuals on August 
10, 1955s 
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$25,000 for Ernest N. Wood 
25,000 for Horace H. Halley 
15,000 for Russell Hartranft 
25,000 for B. Winthrop Pizzini 
10,000 for E. B. Lewis 


and that I. B. Lewis resold his ('10,000 of bonds on October 1), 1955 
(approximately two months later) to 
$5,000 = Jack Brooks 
5,000 = Jack Teger 


It thus appears that instead of a single purchaser, as shown 
ty the Crowell-Collier records, theie were originally five purchasers. 
Since Brooks and Tager bought the bonds from Lewis within epproximately 
two months of their issuance, it appears that their names should also 
be included, making a total of seven purchasers. 


August 20, 1956 - $5000 of bonds were converted into 1000 shares of 
stock. The disposition of these shares is unknown, 


Discussion of Possible Section 4) Exemption 


A - Class of Purchasers 


(1) The addresses of the various purchasers include the follow- 
ing locations, which are geographically distant from each other, and 
are located in ten different states. 


New York, N.Y. & vicinity - Martinsville, Va. - Boston, Mass. -Middleboro,Mass, 
Greensboro, N.C. - Ashville, N.C. - Chicago, Ill. - Glencoe, Ill. 

Short Hills, N.J. - Interlaken, N.J. - Butler, N.J. - West Hartford, Conn.- 
Chestertown, Md. - Hollywood, Calif. - Whitehall, Mich. - Detroit, Mich, - 
North Muskegon, Mich. 


(2) Eliminating from consideration the President and the Counsel 
of the American Stock Exchange and the various members of the broker- 
age fraternity, it appears from information gleaned from the letterheads 
of those who responded to the questionnaire, etc., that certain of the 
purchasers are engaged in the following unrelated business: furniture 
manufacturing - manufacturing of containers - bag and paper manufacturing - 
moving picture production - shoe manufacturing - marine motor manufacturing - 
insurance - practice of law and the automobile business, 


It is admitted by White & Case, counsel for Crowell-Collier 
(letter dated Noverber 21, 1956) that "Elliott & Company wes successful 
in obtaining 27 persons who agreed to purchase a total of $3,000,000 
principal amount of the Debentures", From this it can be deduced that 
these persons were not previously closely associated with the Crowell- 
Collier Company. 


Conclusions: From the above it appears that the various purchasers of 
e Crowell-Collier bonds are not of any common group or class and were 
not previously closely associated with the Company. 
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B - Services of an Underwriter Were Employed 


The various Ietters of the purchasers, and information 
previously set forth herein, indicated that Elliott & Co. acted as 
en underwriter in the sale of the $,000,000 of Crowell-Collier bonds 
and in the sale of the last $1,000,000 of such Elliott & Co. acted as 
agent for both the issuer and the purchasers, and that confirre tions, 
etc., were mailed to the purchasers. 


¢ = Number of Bond Purchasers Involved 


The records of Crowell-Collier indicate that the bonds 
were sold to thirty nine individuals and firms. However, the actual 
number of purchasers appears to be as follows: 


Individuals on Crowell-—Collier list 34 
Additions as result of purchase by 
Mrs. Metzger for two trusts 2 


Brokerage firms and actual number of purchasers: 
Stamrowe Trading Co. Inc. 2 
Gilligan, Will & Co. 6 


Dempsey & Company 22 
Troster Singer & Co, 1 


7 
Total - 74 


B. W. Pizzini & Co, Inc. 


Additional persons to whom the bonds were 

offered but who did not buy, as per White & 

Case letter of November 21, 1956 3 
7 


Total Offerees - 


In addition, the sale of 125,000 bearer warrants to Elliott 
& Co. was an integral pert of the simultaneous financing progrem 
which included the sale of the Crowell-Collier bonds. Elliott & Co. 
distributed these 125,000 warrants to twelve persons (nine of whom 
were partners or relatives of partners of the firm). If these twelve 
recipients of warrmts are added to the above 77, the total number 
of offerees would be eighty nine. 


Conclusions It appears that 77 persons were solicited to purchase the 
bonds and 74 actually purchased bonds, This number of purchasers, who 
appear to be unrelated persons, may be sufficient to destroy the 
private offering exemption. 


D - Investment Intent 
It appears that the "investment intent" must be scrutinized, 


both from the point of view of the purchasers and also from the point 
of view of the seller, Crowell-—Collier. 
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(1) Point of Viewof Purchasers 


The purchasers signed an investment letter solely with 
respect to the bonds. With a few exceptions, where the purchaser 
construed the investment letter to apply impliedly to the stock, or 
where the purchaser actually bought for investment, the great majority 
of the purchasers felt that their investment letter was binding only 
as to the bonds and they were free to convert and sell the resultant 
stock as they wished. This was the understanding even of persons who 
have not converted and sold the stock. The fact that the purchasers 
did not feel that their investment letter also applied to the stock 
is patently evident from their actions in that they converted $557,000 
of bonds into 111,00 shares of stock, end apparently sold a total of 
approximately 53,700 of such shares to others. 


Conclusion: 
ever had any 


It does not appear that the majority of the purchasers 
investment intent with respect to the stock to be received, 


on conversion af the bonds. 


(2) Point of View of the Seller - Crowell-—Collier 


The intent of Crowell-Collier can probably be best assayed 
by an examination of its positive actions, which are as follows: 


(a) The Company obtained an investment agreement and letter 


(b) 


(c) 


from each bond purchaser but such agreement and letter 
were confined solely to the bonds, and no reference was 
made in such agreement or letter to the shares of stock 
issuable on conversion of such bonds. It may be argued 
that the issuer considered that the investment letter 
impliedly referred to the stock but the listing of the 
new shares by the Company on the American Stock Exchange 
would appear to negate this contention. 


The Company issued to the purchasers bearer bonds which 
by their nature made it immediately impossible for the 
Company to ascertain whether such bonds were being sold 
to others or were being retained by the purchasers. If 
registered bonds had been issued instead of bearer bonds, 
any subsequent transfers of such bonds would have im- 
mediately put the Company on notice that the purchasers 
were selling the bonds and were not living up to the 
investment agreements, 


' 
| 


The bonds were imnediately convertible into shares of 
stock. The Company placed no impediment in the way of 
such conversion, such as requiring that the bonds be 

held a minimum length of time before conversion, etc. 
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(d) The Compeny facilitated the conversion of the bonds 
by arranging for listing of the Compeny's shares on 
the American Stock Exchange, which presumably pro- 
vided a better market for liquidation of the resultant 
shares in volume than would have existed in the over- 
the-counter market. 


(e) The Company further facilitated the conversion of the 
first $3,000,000 e newne by including the shares to 
be issued on conversion of such bonds in its Listing 
Application which was filed with the American Stock 
Exchange on September 28, 1955, less than two months 
after the sale of such bonds by Crowell-Collier, 


(f) The Company further facilitated the conversion of the 
last $1,000,000 of boncs by filing a Listing Applicetion 
with the American Stock Exchange on July 26, 1956 cover-= 
ing the shares to be issued on conversion of such bonds. 
Such Listing Application was so filed one month and four 
deys after the most recent sale of such bonds by Crowell-~ 
Collier. 


(g) Despite the fact that Crowell-Collicr knew or should 
heve known on Mey 29, 1956 that a total of $250,000 of 
the convertible bonds had already bem converted into 
50,000 shares of stock$/as dis clos ed by the transfer 
records part of such shares were being transferred to 
others, the Company did not take any steps to prevent 
the same situation from arising in connection with 
future sales of its bonds. Crowell-Collier did not 
change a single word of the investment agreement letter 
which the persons were required to sign who thereafter 
purchased {1,000,000 of identical convertible bonds. 
In brief, the Company made no effort to prevent a 
repetition of the prompt conversion md sale of the 
underlying shares with respect to the {1,000,000 of 
bonds still to be sold, although the Company was on 
notice that the investment lctters were worthless as 
far as preventing sales of the stock was concerned. 


(h) Despite the fact that Crowell-Collier knew or should 
have known by May 29, 1956 that large blocks of stock 
resulting from conversion were finding their way into 
the market the Company nevertheless went ahead with the 
sale of $1,000,000 of its bonds with the result that 
simultaneous with the sale of bonds by the Company 
between May 29, 1956 and Jume 22, 1956 shares of stock 
resulting from conversion of identical type bonds were 
being sold in the market. 
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(i) The convertible bonds in the first instance, involving 
$3,000,000 of bonds, were sold by Crowell-Collier at 
par, or $1000 per bond. On August 10, 1955, the closing 
date of this sale, the Crowell-Collier stock was $9.00 
or higher bid by ten broker-dealers in the "Pink Sheets", 
At $9.00 per share, the shares underlying each bond on 
conversion had a market value of $1800, representing a 
possible immediate profit to the bond purchaser of {$800 
on his investment of ¢)1000. 


In the second instance, involving an aggregate of $1,000, 
of bonds, the bonds were sold by Crowell-Collier at 160 
or $1600 fer 21000 face value of bonds, which was approxi. 
mately identical with the equivalent market value of the 
underlying shares at the tines of such sales. 


The inescapable result of the sale of $3,000,000 of 
convertible bonds at a price which ::as so far below the 
market price of the underlying shares was that immediate 
conversion of the bonds and sale of the underlying shares 
was highly profitable and extremely attractive. The 
Company should have been aware from the outset that sales 
of shares obtained through conversion of the bonds was 
an ever present possibility. This was not the usual case 
where an extensive increase in the price of the underlying 
shares must occur before the conversion privilege becomes 
attractive. The conversion privilege of the Crowell- 
Collier bonds was attractive, at least with respect to 
the first $3,000,000 of bonds, at all times that the 
stock sold above ‘35,00 a share. 


Similarly with respect to the last ‘}1,000,000 of bonds 
sold at 160 the conversion privilege was attractive at 
any time that the stock sold above $8.00 per share, 


Conclusion: In view of all of the above factors, it appears clear 
that the Company itself never had any investment intent with respect 
to the 800,000 shares of stock to be issued on conversion of the 
$4,000,000 of bonds, It is also clear that the Company could never 
have reasonably expected that the investment letter relating solely 

to the bonds would indicate any investment intent with respect to the 
underlying stock. In fact, it appears that the obtaining of an invest- 
ment letter with respect solely to sale of the bonds,with full knowledge 
that conversion and sale of the underlying stock was inminent,was simply 
a device to permit the Comoany to make what was tantamount to a public 
offering of its shares without the disclosure which would have been 
required for registration under the Securities Act of 1933. 
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Amount of Offering 


The argument may be raised that this was two separate 
and distinct private offerings approximately nine months apart, 
and therefore (a) the first $3,000,000 of bonds had been held a 
minimum of six months, thereby giving some indication of actual 
investment intent, and (b) the fact that some of the earlier bonds 
were being converted md the underlying shares sold simultaneously 
with the second offering was not material. 


The writer does not believe that such argument has any 
merit in view of the following facts: 


(a) The proxy material of July 1), 1955 envisioned the sale 
of an aggregate of $),000,000 of convertible debentures with a time 
intervalm between the first 43,000,000 and the last $1,000,000. 


(b) The type of bond issued and the conversion features of 
the bonds issued on each occasion were identical. 


(c) The fact that bonds were held for six months was probably 
due to the fact that the purchasers, who are probably in high tax 
brackets, wished to tzke advantage of the Capital Gains feature of 
the Income Tax Law rather than as any indication of actual investment 
intent. 


Avoidance of Registration 
It appears that Crowell-Colliei wished to avoid the 
necessity of full registration for at least the following reasons: 


(a) - Bad Financial Background - If registration were required, 
the Company would have had to disclose to each purchaser in 1955 the 
fact that it hod large operating losses in 1953 md 195, aggregating 
a total of $6,29,365.83, which would have made it difficult to sell 
securities of the Company. The Company would also have had to dis- 
close with respect to the offering of the last $1,000,000 of bonds 
in May and June 1956, that it had suffered an acditional loss of 
$1,04),,213.37 during the first three months of 1956, which would have 
further impeded any sale of its securities. 


(b) = Use of Proceeds - The proxy material of July 14, 1955 
stated that the proceeds of sales of the bonds "will provide additional 
working capital for the Company for a period of ten years", Apparently 
no representation was made at the time of sales to the purchasers of 
the bonds with respect to the use of the proceeds of such sales, The 
accuracy of the above statement in the proxy material appears highly 
questionable in view of the fact that shortly after the sale of the 
first bonds and before the sale of the last bonds Crowell-Collier 
entered the radio and television field in a large way eventually 
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necessitating the sale of its printing plant and the assumption, 
according to Tide Magazine, of some $15,000,000 of debt. If 
registration had been made the Company would have had to disclose 

the actual purpose for which the proceeds of sale of securities were 
to be used. It would also have had to disclose that the basic nature 
of the Company was about to be changed. Apparently the Company wished 
to avoid such disclosures. 































While the market price of the stock has undoubtedly been 
adversely affected by the liquidation of shares resulting from con- 
version of the debentures, the present action of the stock may 
indicate a fear that the Company has over-extended itself in the 
radio and television field and may be facing financial difficulty 
because of the large amount of debt it has recently assumed or is 
contemplating. 






Whether such assumption is true or false, the fact remains 
that the public would have been better protected if all of the in- 
formation required in a Registration Statement and Prospectus had 
been made available publicly. 


Warrants 





Crowell-Collier, on or about August 10, 1955, issued to 
Elliott & Company bearer warrants to purchase Crowell-Collier stock 
at $5.00 per share at any time within the next five years. Elliott 
& Company has distributed these warrants to twelve individuals, 
While no warrants have as yet been exercised, these warrants also 
present a continuing threat that shares obtained through exercise 

of these warrants may be sold on the mrket. Particularly is this 
true in view of the fact that such shares were listed by the Company 
on the American Stock Exchange on September 28, 1955. 


Elliott & Company has also purchased warrants covering 
an additional 100,000 shares at $10 a share, which shares have 
also been listed on the American Stock Exchange. 
























Comment by Division of Corporation Finance 





A letter to this office, cated August 16, 1956, from 
Charles E. Shreve, Acting Chief Counsel of the Division of Corporation 
Finance, commenting on the Crowell-Collier matter concludes as follows: 





"A serious question exists as to the availability of 
an exemption under Section (1) of the Act considering 
the nature of the purchasers of the debentures, the 
apparent limitation af the investment intent to the 
debentures and not to the common stock on conversion, 
and the apparent lack of such information as would have 
been available to the purchasers in a registration state- 
ment, includin;; the use of the proceeds to purchase 
radio md television stations. furthermore, it is our 
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view that an exemotion under Section 3(a) (9) of the 
Act with respect to the conversion of debentures into 
common stock would not, under the ci vehindbasidiers be 
available for the emmon stock issued on conversion 
unless the investment intent were present as to the 
common stock." 


+ T 
7ecen evelopments 
—— rr 


Subsequent to the preparation of the foregoing portion 
of this memorandum, the follo 





wing has occurred: 


(a) - Crowell-Collier announced that it would not go ahead with 
lans to acquire the radio md television properties of Consolidated 
Pp j t 
Television & Radio Broadcasters, Inc. because of "conditions whicl 
have arisen in the money marl 
Crowell-Collier stated that 
developed costs and terms whi it impractical "for his company 
to go through with the plans. The purchase agreement was cancelled 
by both companies, 


i 
Paul C. Smith, | 
ing "previously completed had 


de it impracti 





(b) - White & Case, Sviorem ys representing Crowell—Collier, subd- 
mitted to this office a let lated November 21, 196 in defense of 
the exemption claimed by Crow well -Co lier. Pertinent portions of this 
letter are as follows: 


(1) "At the time of the authorization of the ‘)3,000,000 
principal amount of Debentures sold on August 10, 1955, the 
Company was in serious financial difficulties, having suf- 
fered large operating losses for a number of years, and 
was unable to raise adequate working capital through bank 
borrowings. No dividends had been paid on the cormon stock 





of the Company for a nunber of years and the stock was selling 
at nearly an all-time low. Because of the doubtful cublook 
of the Company, equity financing was not feasible. [or the 
same reason the Company would not nave | 1 able to sell 
ordinary debt securitics except at unduly burdensome rates." 





Comnent: While the foregoing is probably meant to ce the reasons 
for non-registration, it is probably the most effective 


s 
argument that could be made to demonstrate that for the 





t 
protection of the public these securities should have been 
registered. legistration would have forced ¢ ‘los 
the above bad financial condition to the public purchasers 
of the Company's securities. The public could then have 
made an informed judgment as to whether in the circumstances 
it wished to purchase such securities. 
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(2) "Elliott & Company was successful in obtaining 27 persons 
who agreed to purchase a total of $3,000,000 principal 
amount of the Debentures. We have been advised by Elliott 
& Company that these 27 purchasers were the only persons 

to whom the Debentures were offered. A second offering of 

$1,000,000 aggregate principal amount of the Debentures 
was made in May and June of 1956, This offering was made 
to all except five of the peopk who purchased Debéntures 
in August 1955. In addition} 15 other persons were offered 
the Debentures. A total of 22 persons purchased Debentures 
as a result of this second offer:ing, including 9 persons who 

purchased Debentures in the original offering in 1955," 






From the foregoing, it would appear that the entire $4,000,0n 
of bonds were only offered to a total. of 2 persons, of 
whom 0 purchased. This is contrary to the fact, as pre- 
viously detailed herein, that the bonds were actually offerad 
to 77 persons and 7), such persons purchased, 









"Each of the purchasers made a written representation in 
his purchase contract with the Company, and again at the 
closing, that-he was purchasing such Debentures for invest- 
ment and not with a view to the distribution thereof, Al- 
though the representation of investment by each of the pur- 
chasers did not, by its terms, expressly apply to the commn 
stock into which the Debentures were convertible, it would 
seem to us that if the intention of such purchaser was to 
hold such Debentures for investment, such intention would 
necessarily rule out any present intent to convert such 
Debentures and to sell the comnon stock. In any event, 
this was the way in which the Company interpreted this 
representetion." 














Comment: The above argument has been adequately refuted previously 
herein under the subdivision "Point of Yiew of the Sele", 













(4) "At the time of the issuame of the Debentures the Company 
had no reason to expect that a significant number of 
Debentures ‘xem would be soli or converted into common 
stock for sale since there was no indication that the 
representations as to investment were not given in good 
faith," 









Before the sale of the last $1,000,000 of Debentures was 
cormenced, the Compmy was on notice that $250,000 of the 
earlier bonds had been converted and before the final 
sale was completed, the Company should have known that a 
total of $466,000 of the earlier bonds had already been 
converted and in many instances the resultant shares had 
been transferred to others, Despite knowledge by the 


ls 
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Company of large scale conversions by the previous pur- 
chasers no steps were taken to include the stock in the 
latter investment agreements or to otherwise attempt to 
prevent a similar condition arising with respect to the 
bonds yet to be sold. In fact the bonds to be sold were 
offered to all but five of the original purchasers. Al- 
though the Company knew before selling the final $2,000,000 
of bonds that its original investment letter was ineffective 
in preventing conversion and sale of stock, the Company 
used the identical letter with respect to the sale of the 
final $1,000,000 of bonds. 


“Moreover, since the conversion privilege extended over 
the ten-year life of the Debentures and the conversion 
price wes set so low, there was every reason to expect that 
the purchasers of the Debentures would hold them for a 
considerable length of time," 


This is a non sequitur. The direct opposite is true as 
has been previously set forth herein. Where the conversion 
privilege was so attractive as a result of the conversion 
price being set s0 low, immediate conversion of large 
amounts of the bonds should have been anticipated. 


‘There is a statement to the effect that listing of the 
stock on an exchange had been contemplated for many years 
and that there was no arrangement with Elliott & Company 
or with the purchesers to obtain such listing. 


Despite this assertion, the fact remains that such listirg 
was obtained shortly after the sale of the original bonds 

and additional listing was made almost imiediately after 

the sale of the second block of bonds, There cen be no 
question but that such listing onthe American Stock Exchange 
faciliteted the distribution of shares acquis‘ed on conversion. 


CONCLUSION 


In view of the information set forth herein, it is the 
conclusion of the writer that the sale to the public of $l,,000,000 
of Crowell-—Collier convertible debenture bonds without registration 
with this Commission, in the absence of an availeble exemption which 
would have obviated the necessity for such registration, constitutes 
a patent violation of Section 5 of the Securities Act of 1933. Crowell- 
Collier has claimed a (1) exemption with respect to the sale of such 
bonds, Consideration of all of the circumstances surrounding such 
sale indicates that the (1) exemption was not available, 
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In the absence of a Registration Statement covering the 
Crowell-Collier shares issued md to be issued on conversion of the 
debentures, it appears that the issuance of such shares by the Co 
on the conversion of such bonds for the purpose of permitting sales 
of such shares to the public involves violations of Section 5 of the 
Securities Act of 1933. 


The existence of 125,000 bearer warrants in the possession 
of associates of Blliott & Company which are immediately exercisable 
at $5.00 a share, and with respect to which shares no Registration 
Statement has been filed presents a threat of future violations of 
Section 5 of the 1933 Act. The 100,000 warrants exercisable at $10.0 
per share, which are owned by Elliott & Company, pose a similar threat 
of future violations. 


RECOMMENDATION 


It is recommended that immediate injunctive action be 
instituted to prevent the Crowell-Collier Publishing Company from 
issuing any further shares of stock, either on conversion of 
debentures or on exercise of warrants, and from transferring shares 
of its stock resulting from conversion of its debentures, which 
have previously bem issued, and which are still owned by converters 
of the debentures, unless and until a Registration Statement is 
effective with respect to all such shares of stock. 


/ 
Tamas 7, ieihe Wercus 


{ d 


JAMES T. MURRAY 
Chief, Branch of Investigations 
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The CHairMAn. You may proceed, Mr. Lishman. 

I do want to understand, Mr. Chairman, that the question now 
raised a moment ago, administratively spe: king, within the operation 
of the Commission is determined how it does operate and just how 
each division or department considers its own setup in connection 
with its association with the Commission itself. 

Mr. Gapsspy. You see, Mr. Harris, one thing I do want to emphasize 
in connection with this discussion is that this memorandum from 
Windels is merely a request on a comparable level for someone else 
to review the facts and advise him as to a point of law. The whole 
thing is still in an inchoate state at that point. There is nothing 
definite which can be presented to the Commission by the staff. 

He is simply trying to find out where he stands as a matter of law. 
He did conduct the preliminary investigation, by Mr. Murray; and a 
report was made on November 26, 1956, to ‘the regional office and 
sent to the Commission. 

And the Commission acted upon it within a few days after it came in. 

The Cuarrman. And has it been concluded ? 

Mr. Gapssy. Oh, yes. 

The Cuarrman. And that is included in the report ? 

Mr. Gapssy. Yes. And the public releases have been made a part 
of the record, which do terminate the proceedings. 

The Cuatrman. And action was taken by the Commission against 
certain parties. 

Mr. Gapssy. Yes. 

The CuarrMan. You may proceed, Mr. Lishman. 

Mr. Lisoman. Well, is it a fact that in the administration of the 
registration requirements of the act and the other provisions of the 
act, one of the most important elements to be considered by the Com- 
mission is the prevention of a violation rather than allowing the 
matter to accumulate and progress to a stage where some other sanc- 
tion, either criminal or civil, may have to be invoked ? 

Mr. Gapssy. W ell, certainly any steps that we can take to prevent 
a violation of the statute we are required to take, if we know about 
the violation. 

Mr. Lisuman. Well, when an attorney in the regional office submits 
facts and backs them up with a recommendation for immediate action, 
don’t you feel that it is incumbent upon the Commission to have that 
matter brought to its attention immediately in order that it may take 
preventive action ? 

Mr. Gapspy. There was no action that we could have taken at that 
time which could have prevented anything, Mr. Lishman. 

The securities had been sold. And they were in the hands of the 
distributees. The only action we could take at that time was adminis- 
trative action to impose whatever sanctions were available. 

Mr. Lisuman. What sanctions would be available ? 

Mr. Gapssy. A number of sanctions. We could cancel the regis- 
tration of the broker dealers involved. We could bring injunctive 
action against any further violation. We can bring action to compel 
a registration statement to be filed. We can take action to suspend the 
broker dealer from membership in the national association of securities 
dealers. 


32090 0 AD pt. 12 20 
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There are a number of actions we could take in a situation of that 
sort. And most of them we did take. 

Mr. Lisuman. Did the Division of Corporation Finance consult 
with the Commission or any member of the Commission concerning 
the August 16, 1956, letter enclosing the Ledes recommendation ? 

Mr. Gapssy. Perhaps Mr. Woodside had better answer that. 

Mr. Woopnsine. No, sir. 

Mr. Lisuman. When did the Division of Corporation Finance first 
consult with the Commission or any member concerning the Ledes 
recommendation ? 

Mr. Woopsine. The Division first consulted with the Commission to 
my knowledge on the Crowell-Collier matter as a result of the sub- 
mission by the New York office of the Murray report. 

Mr. Lisuman. Is it correct that it is the practice within the Com- 
mission that when a recommendation for immediate action concern- 
ing a case involving a claimed exemption under section 4(1) (2) of the 
1933 act, is transmitted to the Division of Corporation Finance, that 
Division is not required to call it to the attention of the Commission 
immediately ? 

Mr. Gapssy. Well now, let’s get this straight, Mr. Lishman. 

Remember that this is—this memorandum to which you refer is 
& memorandum from a subordinate of Mr. Windels’ or Mr. McCauley’s 
at the time recommending certain action, certain action which the 
New York regional office can take upon application to the Commission. 

It is the duty of the regional be i re to determine whether 
further investigation should be made. 

The regional administrator in August asked for legal advice from 
his coordinates in the other divisions of the—in the operating divisions 
of the Washington office. He apparently got it. He then assigned 
one of his men to make a preliminary investigation into these facts 
which was done immediately. And that investigation, I might say, 
is not merely as simple as you might be persuaded ; because I call to 
your attention, for example, that Mr. Ledes referring to finding the 
names of the owners by reference to the—to determine the beneficial 
owners in street names; and that there the bonds were bearer bonds. 

There weren’t any street names. That is an indication of the com- 
plexity of the situation. 

Mr. LisuMan. But doesn’t the complexity increase the longer there 
is delay in taking effective action? 

Mr. Gapssy. No. It is merely a question of determining what the 
records show, which is a long involved process in going through 
broker’s records as you may how if you have ever seen broker's 
records. é 

And that investigation was carried on by Mr. Murray and a report 
made to Mr. Windels on November 26, 1956. 

Mr. LisuMan. Well, when did the Commission take effective action 
in this case? 

Mr. Gapsspy. On December 18, the matter was first presented to the 
Commission. And on—after some discussion on December 19 the 
Commission ordered a public investigation to be conducted which 
would ascertain for the record all of the facts which had been sub- 
mitted to it. 

Mind you, all the damage had been done at that time. 
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Mr. LisuMan. Well, when did the Commission issue its order in 
this case ? 

Mr. Gapspy. Its eventual order, Mr. Lishman? 

Mr. LisuMan. Yes, sir. 

Mr. Gapssy. December 21, 1956. 

Mr. LisumMan. That was the order for the investigation. 

Mr. Gapsspy. That was an order for a public investigation, yes. 

Mr. LishMan. When did it issue its order respecting the three 
broker-dealers involved ? 

Mr. Gapssy. That appears in the releases at May 7, 1958. 

On August 12, 1957, we—on August 9, 1957, we adopted an order 
making a registration statement effective, and we authorized the filing 
of a complaint against Elliott & Co., Dempsey & Co., and Gillikin- 
Will & Co., instituting proceedings pursuant to sections 15(b) and 
15(a) of the act of 1934. 

Mr. Lisuman. Is it correct that the order suspending these broker- 
dealers from the National Securities Association was issued on May 
7, 1958 ? 

Mr. Gapssy. That is correct. 

Mr. LisumMan. Was any effective action ever taken against the 
issuer, Crowell-Collier ? 

Mr. Gapssy. The Crowell-Collier Co. was required to file a registra- 
tion statement as to the debentures and the underlying common stock. 

Mr. Lisuman. Was any penalty or sanction imposed upon Crowell- 
Collier for its participation in what your own report characterizes as 
a violation of the act ? 

Mr. Gapssy. Since the company did file a registration statement, no 
further action was taken against the company. 

Mr. LishmMan. Could any penalty have been imposed upon Crowell- 
Collier in this matter ? 

Mr. Gapssy. May I ask Mr. McCauley to answer that ? 

Mr. LisHman. Yes, sir. 

Mr. McCavtey. There was a full and thorough discussion of the 
report of the investigation by the staff with the Commission in several 
sessions. And the Commission determined not to take any further 
action against Crowell-Collier. 

Certain actions with respect to Crowell-Collier were considered, one 
of which was the possible institution of criminal action. It was the 
unanimous recommendation of the staff. And when I say that I mean 
it was the recommendation of the—the Director of the Division of 
Corporatian Finance, the Director of the Trading Division, the 
General Counsel, the Director of the Opinion Writing Office, who had 
been called in especially to review the case, and myself, that under the 
facts developed what we had we did not believe that criminal action 
was warranted, and that the matter should not be referred to the 
Department of Justice. 

he Commission considered that on more than one occasion and con- 
curred in the view of the staff. 

Mr. Fiynt. Mr. Chairman? 

The CHarrman. Mr. Flynt. 

_ Mr. Fiynr. Mr. McCauley, your answer is rather elaborate and it 
is a good answer. But I don’t think it is an answer to the question 
that Mr. Lishman asked. I would like for the question to be reread 
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and I would like for you to answer the question Mr. Lishman asked 
you. 

Mr. McCautry. I didn’t intend not to answer his question. I will 
be glad to if I didn’t. 

Mr. Lisuman. Repeat the question. 

(The question read by reporter.) 

Mr. McCautry. W ell, the obvious import of the question is: If you 
were going to recommend a criminal action, for example, against 
Crowell-Collier, that would be one of the penalties that you could 
have imposed. But underlying that problem is whether or not on 
the basis of the facts that you had, whether you felt there was a crim- 
inal violation. 

Mr. Friynt. But we didn’t ask you that. We asked you could 
penalties have been imposed upon Crowell-Collier. 

Mr. McCautry. I couldn’t answer the question in the abstract 
without going into the—— 

Mr. Lisuman. Perhaps I can clarify the question. 

Mr. Fiynv. All right. 

Mr. Lisuman. What sanction short of institution of criminal pro- 
ceedings, or the recommendation for their institution, is available to 
the Commission in this type of case where an issuer has violated the 
law ¢ 

Mr. McCautry. Well, one thing short of criminal penalty would 
be to seek a mandatory injunction which would require the issuer to 
comply with the law. 

And that compliance with the law would have been the filing of a 
registration statement. That end was accomplished, and a registra- 
tion statement was filed without having gone to the courts to obtain 
such an order. 

Mr. Lisuman. Isthere any other sanction ? 

Mr. McCavtey. Well, you might have brought an action seeking 
an injunction to restrain the company from future violations of the 
statute. I don’t know of any other remedy that we would have had 
at that point insofar as Cromwell-Collier is concerned. 

Mr. Lisuman. Mr. Chairman, we are not making any charges of a 
reprehensible nature or anything of that kind. We are trying to 
ascertain the adequacy of the act. 

Mr. Gapspy. I understand. 

Mr. Lisuman. And we have this problem. It is common to various 
of the Commissions over which we have jurisdiction that a person 
or company violates the law, and after the violations is consummated 
there appears to be in some of the acts a loophole, let’s call it, which 
makes no provision for any sanction less than the extremely drastic 
one of institutii, criminal proceedings. 

Now, I would like to get an expression of your opinion as to whether 
or not it would be beneficial in the overall administration of the Se- 
curities Acts to have some provision in them which would enable the 
Commission effectively to take care of the situation where a violation 
has been consummated and the violator is not allowed to escape scot 
free. 

Mr. Gapsry. Well, one provision that has been suggested by the 
Commission to the Congress and which is a part of the le isl: itive pro- 
gram which has been before the last. two sessions of the Congress, but 

















REGULATORY COMMISSIONS AND AGENCIES 4787 


which has not yet had hearings before the committee would strengthen 
our hand in dealing with the broker-dealers, for example. 

It would allow us to suspend a broker-dealer from operations as a 
broker-dealer instead of having the alternative which we now have of 
revoking his registration or doing nothing. 

That has been pending before the Congress, and no action has been 
taken on our recommendation. 

There are doubtless other means by which the hand of the Commis- 
sion could be strengthened in dealing with ex post facto situations of 
this nature. 

What those would be I would have to consider. I wouldn’t like to 
say off the curbstone. 

Mr. LisuMman. Mr. Chairman, I would respectfully suggest that you 
consider requesting the Chairman to submit to the committee the bene- 
fit of the Commission’s views concerning additional legislation which 
might be useful in this type of situation. 

The CHarrMAn. You may do that if you desire. The committee 
would be very glad to have them. 

Mr. Gapspy. We will be very happy to do that, sir. 

Mr. McCautey. May I add one thing, Mr. Harris? 

The CHarrMan. Yes. 

Mr. McCau.try. When I was giving response to Mr. Lishman’s 
questions with regard to sanctions which might be imposed, those 
sanctions which I mentioned would be applicable under the 1933 act 
I did not interpret as a sanction something that has been mentioned by 
some of the other gentlemen at the table and I still do not. 

And that is under the 1934 act you have under section 19, the so 
alled delisting proceedings. Stock can be withdrawn or suspended 
from listing. But I don’t know that we take the view that that is 
asanction against an issuer, so much as the action is taken because of 
some violation of the act or the failure to file reports that the public 
has to be protected by the suspension. 

And I wouldn’t ordinarily include the section 19 provisions under 
the 1934 act as sanctions against an issuer. 

Mr. Lisuman. Returning to the August 16, 1956, letter from the 
regional administrator 

Mr. Gapssy. August 7, you mean? 

Mr. LisumMan. Pardon me. The August 7 letter; yes. 

Did the New York regional office communicate further about this 
matter with the Commission or any member of the Commission ? 

Mr. Gapssy. The records indicate nothing until the memorandum— 
until the Murray memorandum of November 26 was referred to the 
Commission on December 17, 1956. 

Mr. Lisuman. Could you state whether a regional office has any 
authority in itself to take effective preventive action when it ascer- 
tains that there is in progress a violation of the Securities Act? 

Mr. Gapspy. If the regional office ascertains that a violation is in 
progress as to which effective action can immediately be taken, then 
it is its duty so to report immediately to the Commission and ask 
for power to take such remedies as it may recommend. 

Mr. LisumMan. Returning to Commissioner Sargent’s remarks, ap- 
a Mr. Windels did not communicate to the Commission or any 
aivision 
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Mr. Gapssy. He communicated to the Division, not the Commission, 

Mr. Lisuman. That there was in progress a violation of the Securi- 
ties Act. 

Mr. Gapssy. No. There was no violation in progress. The viola- 
tion had been accomplished. 

Mr. LisuMan. But was it not a continuing violation ? 

The Cuairman. Now, would you, Mr. Lishman, right at that point, 
pinpoint—let’s pinpoint it here. Now, you said the violation had been 
accomplished. 

Mr. Gapssy. That is right. 

The Cuairman. Now, the violation was by the issuer? 

Mr. Gapssy. The violation, if any, as we saw it at that time, or as 
the regional administrator saw it at that time, was the issuance of the 
debentures in a what purported to be a private offering but which 
actually was not a private offering. 

Those debentures had been sold in August of 1955 and in May and 
June 1956. That was over and done with. There was no actual pend- 
ing action which emergency powers granted to the New York 
regional office would have served to prevent. 

The Cuarrman. Now that was a violation of what section of the 
act ? 

Mr. Gapssy. Section 5. 

The Cuairman. Section 5? I wanted to get that in the record at 
this point. 

Mr. LisuMman. At this time I would like to have incorporated in 
the record the report and accompanying material dated November 28, 
1956, from Mr. Windels, the seer administrator, by James T. 
Murray, Chief, Branch of Investigations, to Mr. Walter G. Holden, 
Assistant Director, Division of Trading and Exchanges. And 
included in this document 

Mr. Gapssy. Excuse me. 

Mr. Lisuman. To make sure that the document is complete, I want 
to be certain that included with it is this November 28 document just 
mentioned and a memorandum or report dated November 28, 1956, 
from Mr. Windels, regional administrator, to Mr. Reid and Mr. Edden 
and Mr. Pauls, which deals with the Crowell-Collier Publishing Co. 
matter. 

It is understood that the Murray report of November 26, 1956, 
named se in the record. 

Mr McCautey. And is it also understood that all of the documents 
that you just referred to bear a date stamp showing that they were 
received in the Commission in Washington on December 17, 1956, 
including the Murray Report ? 

Mr. Lisuman. Not including the Murray report. I will show 
them to you. The photostatic copies we have do not show that. But 
if you state that as a fact, we will accept it. 

Mr. McCautey. Well, I am sure one of the original copies in our 
file will show it. 

Mr. Meeker. I have it. 

It was December 17, 1956. And it is so shown on the covering 
memorandum. 

_ Mr. Lisuman. Is it correct that the conclusion and recommendation 
in the Murray report, commencing at page 22, states : 
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In view of the information set forth herein, it is the conclusion of the writer 
that the sale to the public of $4 million of Crowell-Collier convertible debenture 
ponds without registration with this Commission in the absence of available 
exemption which would have obviated the necessity for such registration con- 
stitutes a patent violation of section 5 of the Securities Act of 1933. 

Crowell-Collier has claimed a 4 (1) exemption with respect to the sale of such 
ponds. Consideration of all the circumstances surrounding such sale indicates 
that the 4 (1) exemption was not available. 

In the absence of a registration statement covering the Crowell-Collier shares 
issued and to be issued on conversion of the debentures, it appears that the 
issuance of such shares by the company on the conversion of such bonds for 
the purpose of meriting sales of such shares to the public involves violations of 
section 5 of the Securities Act of 1933. 

The existence of 125,000 bearer warrants in the possession of associates of 
Elliott & Co., which are immediately exercisable at $5 a share and with respect 
to which shares no registration statement has been filed presents a threat of 
the future violations of section 5 of the 1933 act. 

The 100,000 warrants, exercisable at $10 per share, which are owned by Elliott 
& Co. pose a similar threat of future violations. 


And the recommendation reads: 


It is recommended that immediate injunctive action be instituted to prevent 
the Crowell-Collier Publishing Co. from issuing any further shares of stock, 
either on conversion of debentures or on exercise of warrants, and from trans- 
ferring shares of its stock resulting from conversion of its debentures which 
have previously been issued and which are still owned by converters of the de- 
bentures, unless and until a registration statement is effective with respect to all 
such shares of stock. 

Mr. Gapssy. You have read the memorandum correctly. 

Mr. Lisuman. And this was received by the Commission on Decem- 
ber 17, 1956? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Did this report of Mr. Murray substantially sub- 
stantiate the recommendations and conclusions that had previously 
been advanced by Mr. Ledes? 

Mr. Gapssy. Well, Mr. Murray’s memorandum speaks for itself, 
Mr. Lishman. I don’t believe it is identical with Mr. Ledes’ memo- 
randum. 

Mr. LisoMan. I am not asking was it identical. But does it not 
reach the same conclusions ? 

Mr. Gapssy. No. Mr. Ledes recommended the investigation—— 

Mr. LisoMman. I am not talking about the recommendation. I am 
talking about the conclusions that there had been a violation of the 
act. 

Mr. Gapssy. Well the—Mr. Ledes had felt that he had reason to 
suspect that there had been a violation. Mr. Murray, upon further 
investigation felt the same way; yes. 

Mr. Fiynt. Then Mr. ede! original conclusions were confirmed 
by the recommendation which had requested many months before? 

Mr. Gapspy. The investigation which Mr. Murray made indicated 
there was a violation of section 5 in his opinion; yes. 

Mr. Orrick. If I may interrupt here, I would like to say, if I may 
with all due respect, that this very complex case involving very in- 
volved facts and also involving very abstruse principles of securities 
law have understandably enough been presented in a very simple clear 
way as if there was no question as to what the facts were or as to what 
inevitable legal conclusions you would derive from those facts. 
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That the use of convertible debentures is a very complex financial 
device, and has been used only at various intervals during the finan- 
cial history of the SEC. ; 

The perien at which we are talking about, 1955 and 1956, was a time 
when the use of convertibles became prevalent again. It had not been 
used as a financing device for a number of years prior to that time, 
The problem posed by the use of convertible debentures was an al- 
most—at that time, at the time of the Crowell-Collier case, it was a 
de novo problem. 

It is true the device had been used before in various periods from 
1933 on, but it presented a real problem, and for the first time, to the 
Commission in 1955 and 1956. 

And the principal question was, as posed by the Crowell-Collier case 
from a legal standpoint, which everybody oe has assumed to be a 
cut-and-dried matter, whether the conversion feature of these deben- 
tures constituted, when the new underlying security was issued, con- 
stituted a new offering. 

And there are many people that still claim that no, it is not a new 
offering at all, that once you place the debentures, the placement is 
complete, and that there is a 3(a)(9) exemption for the conversion 
privilege. 

But my only point is, without going into the mysteries of the prob- 
lem which are being resolved by the Commission, that this is a com- 
plex problem. And I think it is unwarranted to say, “Well, you have 
a legal conclusion by somebody in the Commission in 1955 and every- 
body should accept it because it isa disputable principle.” 

Mr. Fitynt. You have made an excellent statement. 

Mr. Orrick. It wastoolong. Iamsorry. 

Mr. Fiynt. No. It was a good statement, and it was well put. 
And I agree with you that it presented in 1955 and in 1956, a com- 
plex question, much more complex then than it is now in retrospect. 

Mr. Orrick. That is right. 

Mr. Fiynt. However, I can’t quite square what you said that it 
was a mysterious sort of thing, and that it may or may not have been 
one of these borderline cases, when both the report of Mr. Ledes, 
written in 1956, and the subsequent report written by Mr. Murray for 
Mr. Windels indicated, and I think both memorandums and both 
reports used the expression, “a patent violation of law.” 

Is that correct? 

Mr. Orrick. Certain aspects of the Crowell-Collier case did involve 
patent violations of the law. In my opinion, that is the misuse of 








REGULATORY COMMISSIONS AND AGENCIES 4791 


investment letters which destroyed the private-offering nature of the 
exemption. But when Mr. Lishman referred to the fact that there 
were continuing violations of the law that were proceeding during 
the time that this report was being considered by the Commission, 
while I agree they are a continuing violation, that is a disputable 
principle in the Securities Act law. 

Mr. Fiynr. A few minutes ago in your statement you referred to 
the conversion features of this offering. 

And that the conversion feature itself presents some question. 

Now, however, isn’t it true that Mr. Ledes and Mr. Murray, and 
subsequently the Commission itself, were not so much concerned about 
the legality of the conversion feature as they were about the legality 
of the method of offering? 

That is the whole question here. 

Mr. Orrick. Well, we were much concerned about the entire scheme. 
We were involved about this method of raising money without 
registration. 

r. Fiynr. And particularly under the method under which this 
offering was made. 

Mr. Orrick. Yes, sir; we were much concerned about it. 

The Cuatrrman. It is now 12 o’clock. I have agreed to recess at 12 
o’clock until 2:30, in order to give the Commission an opportunity to 
hold a meeting to pass on some very important matters that the 
Chairman tells me they need to consider. 

So, Mr. Lishman, if you can be ready to resume at 2:30. 

May I inquire if you have a good many more questions on this 
matter ? 

Mr. Lisuman. Yes, sir. 

The CHarrMan. Very well. 

The committee will recess until 2:30 this afternoon. 

(Whereupon, at 12 p.m., the hearing was recessed, to reconvene at 
2:30 p.m. the same day.) 


AFTERNOON SESSION 


The CuatrMan. The committee will come to order. 

Mr. Lishman, you may proceed. 

Mr. Lisuman. Mr. Chairman, I would like to introduce in the rec- 
ord at this point a photostatic copy of the minutes of the Commission 
for December 19, 1956, about the Crowell-Collier Publishing Co. 

The Cuatrman. Let it be received for the record. 

Mr. Lisuman. That is the meeting at 2:40 p.m. 

(The material referred to follows :) 
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Mr. Lisuman. Mr. Chairman, is it correct that these minutes reflect 
the fact that Mr. Loomis made a report to the Commission concern- 
ing the Murray report with this recommendation ? 

r. Gapssy. That is right. 

Mr. Lisuman. And is it correct that Mr. Loomis made certain 
recommendations ? 

Mr. Gapssy. I do not believe so. I think is simply appears that he 
presented the report of the New York regional office. It does not 
appear that he made any recommendations. 

Mr. Lisuman. May I call your attention to the second paragraph 
which indicates that Mr. Loomis made some kind of a recommenda- 
tion which was contrary to that. 

Is Mr. Woodside’s recommendation here to be understood as being 
contrary to that in the Murray report and the Murray report is not 
contrary to that of any recommendation made by Mr. Loomis? 

Mr. Gapssy. That is something that iyou will have to ask Mr. Wood- 
side about. Both Mr. Woodside and Mr. Loomis are here. You can 
ask them. 

Mr. Lisuman. I will ask them. Mr. Loomis. 

Mr. Loomis. I presented the recommendation of the New York 
office as they presented it to me, the Murray report and the subsequent 
conversations. The subsequent recommendation in the second para- 
graph was not mine. 

r. LisumMan. Did you make any recommendations at that 
"a En 
Mr. mis. I did not make any independent recommendations. It 
is my recollection that I concurred in Mr. rae recommenda- 
tion. 

Mr. LisuMan. Very good. 

Is it correct that on el 31, 1956, Mr. Edward L. Elliott and 
Mr. Chapman, counsel for Mr. Elliott, called on Commissioner Sar- 
gent and arranged with him for a conference with the staff concern- 
ing the forthcoming investigation 4 

Mr. Sarcent. I Save no independent recollection of that fact, but 
I maintain a book in my office and I can check it to see if that 1s an 
accurate statement. That was what date? 

Mr. LisumMan. December 31, 1956. 

Commissioner Sargent, I have here a photostatic copy of a memo- 
randum for the files, dated January 3, 1957, signed by Mr. Worthy, 
which indicates the facts in question as asked you. I would like you 
to look at this and see if it would refresh your recollection. 

Mr. Sargent. Mr. Lishman, I would like to be entitled to verify 
that with my diary at the office of the Commission that this was a 
telephone call which came to me personally and I referred the sub- 
stance of the call to the members of the staff. But I do not think 
that they actually made a physical call, as I recall it. 

They telephoned me apparently from New York and asked me if 
they could see members of the staff. I said I would turn the call over 
to the staff. 

Mr. Lisuman. Yes, sir. And was a staff conference arranged in 
accordance with the request made by Mr. Elliott ? 

Mr. Sargent. I assume from that memorandum that that is what 
it indicates. 











December 19, 


2:40 P.M. 
Memorandum to: Mr. Woodside Mr. Flaherty 
Mr. Balckstone Mr. Dorkin 
Mr. Heller Mr. Loomis 
Mr. Worthy Mr. Holden 
Mr. Shreve Mr. Meeker 
Mr, Cavanaugh Mr. McCauley 
Re: Crowell-Collier Publishing Com File 1-3911 


(Messrs. Woodside, Heller, Shreve, Flaherty, Fors, Heller, Loomis, 
McCauley, Irving Pollack, and Marvin Greene were present, ) 


The Commission was advised concerning the facts now known with re- 
spect to the Crowell-Collier Publishing Company (File 1-3911). These facts 
set forth in detail in a memorandum dated November 26, 1956, from James T. 
Murray, Chief, Branch of Investigations, New York Regional Office, were re- 
viewed by Mr. Loomis, Director, Division of Trading and Exchanges. It was 
reported that upon the basis thereof, there appeared to be a violation of 
Section 5 of the Securities Act of 1933 by Crowell-Collier in the issuance 
and sale of debentures in 1955, which debentures were convertible into com- 
mon stock. Although the purchaseres gave so-called "investment" letters, a 
substantial amount of the debentures were converted by them and the common 
shares received upon conversion were sold to numerous other persons. It 
was the recommendation of the New York Regional Office that it be authorized 
to advise the company immediately that the sale of the debentures violated 
the registration requirements of the Securities Act; that there had been and 
was a continuing violation through the conversion of debentures and resale 
of the common Shares received upon conversion; and that, unless assurances 
were received before the week-end that the debentures and underlying common 
shares would be immediately registered and the further conversion of deben- 
tures suspended pending such registration, an injunction action would be 
commenced by the Commission. 


Mr..Woodside suggested on the other hand, that the Commission 
should immediately order a public investigation in order to establish all 
pertinent facts with respect to the question whether Section 5 and/or other 
provisions of the Securities Act and the Securities Exchange Act of 1933 has 
been violated by Crowell-Collier and persons or firms who effected trans- 
actions in the debentures and common stock. 


The Commission approved this. latter recommendation and disapproved 
the New York Regional Office recommendation. 


Orval L. DuBois 
Secretary 
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Mr. Lisuman. Mr. Chairman, is it correct that these minutes reflect 
the fact that Mr. Loomis made a report to the Commission concern- 
ing the Murray report with this recommendation ? 

r. Gapssy. That is right. 

Mr. Lisuman. And is it correct that Mr. Loomis made certain 
recommendations ¢ 

Mr. Gapssy. I do not believe so. I think is simply appears that he 
presented the report of the New York regional office. It does not 
appear that he made any recommendations. 

r. LisomMan. May I call your attention to the second paragraph 
which indicates that Mr. Loomis made some kind of a recommenda- 
tion which was contrary to that. 

Is Mr. Woodside’s recommendation here to be understood as being 
contrary to that in the Murray report and the Murray report is not 
contrary to that of any recommendation made by Mr. Loomis? 

Mr. Gapssy. That is something that you will have to ask Mr. Wood- 
side about. Both Mr. Woodside and Mr, Loomis are here. You can 
ask them. 

Mr. Lisuman. I will ask them. Mr. Loomis. 

Mr. Loomis. I presented the recommendation of the New York 
office as they presented it to me, the Murray report and the subsequent 
conversations. The subsequent recommendation in the second para- 
graph was not mine. 

r. Lisuman. Did you make any recommendations at that 
meeting ¢ 

Mr. Loomis. I did not make any independent recommendations. It 
is my recollection that I concurred in Mr. Woodside’s recommenda- 
tion. ; 

Mr. LisuMan. Very good. 

Is it correct that on Driemhbet 31, 1956, Mr. Edward L, Elliott and 
Mr. Chapman, counsel for Mr. Elliott, called on Commissioner Sar- 

nt and arranged with him for a conference with the staff concern- 
ing the forthcoming investigation $ 

Mr. Sarcent. I have no independent recollection of that fact, but 
I maintain a book in my office and I can check it to see if that is an 
accurate statement. That was what date? 

Mr. Lisuman. December 31, 1956. 

Commissioner Sargent, I have here a photostatic copy of a memo- 
randum for the files, dated January 3, 1957, signed by Mr. Worthy, 
which indicates the facts in question as asked you. I would like you 
to look at this and see if it would refresh your recollection. 

Mr. Sarcent. Mr. Lishman, I would like to be entitled to verify 
that with my diary at the office of the Commission that this was a 
telephone call which came to me personally and I referred the sub- 
stance of the call to the members of the staff. But I do not think 
that they actually made a physical call, as I recall it. 

They telephoned me apparently from New York and asked me if 
they could see members of the staff. I said I would turn the call over 
to the staff. 

Mr. Lisuman. Yes, sir. And was a staff conference arranged in 
accordance with the request made by Mr. Elliott ? 

Mr. Sargent. I assume from that memorandum that that is what 
it indicates. 
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Mr. LishmMan. Do you know who attended that staff conference 
representing the Commission ¢ 

Mr. McCautry. Ido. I know that. 

Mr. LisHMAN. Would you name the individuals? 

Mr. McCautey. I was present. Mr. John P. Dodge, an attorney 
in the Division of Trading and Exchanges, was present. Mr. Loomis 
was present as a Director of that Division. 

From the Division of Corporation Finance I believe Mr. Edmund 
Worthy was present. Mr. Tracy, Mr. Fors, Mr. Herbert Miller of 
the Division of Corporation Finance, and in addition, Mr. Meeker 
from the General Counsel’s office. And I think I said myself. But 
I cannot say that all of those persons were present for all of the 
time that the meeting was held. 

Mr. LisHman. Yes, sir. And at this conference was there any 
discussion concerning the issuance of a stop order pending conclusion 
of the investigation / 

Mr. McCactey. A stop order pending the conclusion of the inves- 
tigation ? 

Mr. Lisuman. That was then proposed ¢ 

Mr. McCavtey. I do not remember that that was discussed. 

Mr. Lisuman. Is it correct that the public investigation hearing 
commenced on January 14, 1957, and was adjourned 45 days later, on 
February 28, 1957? 

Mr. McCautey. That is right. 

Mr. Woopsipr. Excuse me, Mr. Lishman, but I think the record 
ought to show that as of that date there was nothing before the Com- 
misison as to which a stop order could issue. 

Mr. Fioyp. Mr. Chairman. 

Mr. WituiaMs. Mr. Flynt. 

Mr. Fiynt. Mr. Chairman—Mr. Woodside, in that connection had 
the complaint come in at that time? I am not saying that it had. I 
was just asking purely for information. 

Mr. Woopsive. I am just trying to answer your question. At that 
time the investigation report from the New York office had been con- 
sidered by the Commission. The Commission had ordered the holding 
of a public investigation. The date had been set for the beginning of 
that. 

One of the purposes of this conference was (1) to persuade the Com- 
mission that perhaps there should be a private investigation instead 
of a public one; and (2) I think they sought an extension of time for 
the beginning of the proceeding. 

Mr. Lisuman. Mr. Chairman, I would like to offer in the record at 
this point a photostatic copy of a letter dated December 26, 1956, 
addressed to Paul Windels, Regional Administrator, from Mr. Loomis, 
Director of the Division of Trading and Exchange. 

Mr. Witu1aMs. That will be received and inserted in the record at 
this point. 
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(Material referred to follows :) 
DECEMBER 26, 1956. 
Re Crowell-Collier Publishing Co. 
PauL WINDELS, Dsq., 
Regional Administrator, 
Securities and Exchange Commission, 
New York, N.Y. 

Dear Mr. WINDELS: This will acknowledge your memorandum of December 20 
with respect to the subject company. 

Both this Division and the Division of Corporation Finance agree with you 
that the information contained in Mr. Murray’s report dated November 28, 
which was received in this office on December 17, supports the conclusion that 
a violation of section 5 has occurred and is continuing, although it may be that 
certain additional evidence, particularly sworn testimony of the principals in 
the transactions, would be at least highly desirable in order to prove the case. 

The Commission was generally familiar with the contents of Mr. Murray’s 
memorandum before it reached us, primarily because of Mr. Ledes’ prior associa- 
tion with the case and was, as you know, anxious to take action promptly. The 
matter was considered by this Division and by the Division of Corporation 
Finance on December 18, and was extensively discussed by the Commission on 
December 19. In that connection, the Commission was advised of your recom- 
mendation with respect to injunctive action. 

With respect to injunctive action, I believe that all of us, including your office, 
were in agreement with the proposition that it would not be advisable at this 
stage to bring all, or any major part of, the debenture holders into the action as 
parties upon the theory that they were statutory underwriters, both because of 
the complexity of the resulting litigation and because of the difficulty of proof 
as to various of the individuals. With respect to an injunctive action commenced 
against the company alone, the view was expressed by the Division of Corpora- 
tion Finance that the other participants would necessarily become involved in 
the litigation by intervention or otherwise, thus resulting in lengthy and complex 
proceedings. It was further the feeling here that an injunction against the issuer 
could not prevent further distribution either of the debentures or of common 
stock already issued upon conversion, unless and until the holders of those securi- 
ties became parties, and thus this phase of the distribution could not promptly 
be prevented. Although it is probable under our view as to the unavailability of 
the 4(1) and 3(a)(9) exemptions, that any further issuance of common stock 
upon conversion of debentures would be in violation of section 5, some concern 
was felt as to whether a court would be willing to issue an order cutting off the 
conversion rights of debenture holders in an action to which they had not been 
made parties. In addition, particularly if there was some question as to the 
financial condition of the company which had not then been ascertained, it was 
felt that it would be unfortunate for the Commission to be in the position of having 
blocked conversions and thus in effect frozen debenture holders into a creditor 
rather than an equity position. The actual, as distinguished from the technical, 
problem we have, is the public distribution of the securities rather than their 
mere conversion. 

For substantially the foregoing reasons the Commission determined not to 
proceed by way of injunction at this time. 

Consideration was given to the commencement of 19(a) (2) proceedings based 
upon the fact that the issuer’s filings incorrectly claimed an exemption for the 
issuance of these securities and failed to disclose the contingent liability arising 
under section 12(1). It was the view of this Division, in which the Division of 
Corporation Finance concurred, that such proceedings should not be commenced 
at this time. 

It was ultimately determined to initiate a public investigation primarily be- 
cause no other adequate procedure seemed to be immediately available. It was 
the feeling of the Commission that further private inquiry was not adequate. 
It was most difficult to determine what action the Commission should take im- 
mediately in this case and we appreciate the prompt and careful consideration 
which your office gave to that problem. The final course which will be taken 
remains open and your views and recommendations will be most welcome. 
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The public investigation will be conducted by the Division of Corporation 
Finance with the assistance of this office and your office. We are now engaged 
in assembling the information available and in that connection will appreciate 
the material which you are now assembling for shipment here. We are also 
discussing the course of action to be followed. I believe that it will be necessary 
for us or the Division of Corporation Finance to call on your office from time to 
time, and probably promptly, to assist in the preparation of the staff’s presenta- 
tion and particularly in interviewing witnesses and ascertaining what repre 
sentations were made to them and what their intentions were in purchasing the 
securities, as well as in the serving of subpenas, the collection of documentary 
evidence, and such matters. We will be in touch with you shortly in this con- 
nection and it will probably be advisabie to hold one or more conversations 
among the interested offices before the hearings commence. I enclose herewith 
a copy of the order entered by the Commission. 

Very truly yours, 
Purp A. Loomis, Jr., Director. 


CC: Messrs. Woodside, Worthy, and Holden. 


Mr. Lisuman. Is it not correct that this letter states among other 

things that: 
Both this Division and the Division of Corporation Finance agree with you that 
the information contained in Mr. Murray’s report, dated November 28, was re- 
ceived in this office on December 17, supports the conclusion that a violation of 
section 5 has occurred and is continuing, although it may be that certain addi- 
tional evidence, particularly sworn testimony of the principals in the transaction, 
would be at least highly desirable in order to prove the case. 

Is that correct ? 

Mr. Gapssy. You have read the letter correctly. 

Mr. LisHMan. Does the letter also state on page 2: 

It was ultimately determined to initiate a public investigation primarily be 
cause no other adequate procedure seemed to be immediately available. It 
was the feeling of the Commission that further private inquiry was not adequate. 
It was most difficult to determine what action the Commission should take im- 
mediately in this case, and we appreciate the prompt and careful consideration 
which your office gave to that problem. The final course which will be taken 
and remains open and your views and recommendations will be most welcome. 


Did the regional office submit its views and recommendations in 
response to this letter ? 

Mr. Gapssy. Let me ask if Mr. Loomis can answer that. 

Mr. Loomis. Not immediately. When the public investigation was 
completed they were asked for the recommendations in regard to what 
action might be taken against the broker-dealers involved, and — 
submitted their recommendations for broker-dealer proceedings, whic 
recommendations were followed. 

Mr. Lishman. Was one of the reasons for the difficulty advanced in 
this letter as to what action the committee should take, attributable to 
a weakness in the law as it is now written ? 

Mr. Gapsspy. Can you refer me to just what statement you have in 
mind ? 

Mr. LisHMaAN. I have just read the sentence: 

It was most difficult to determine what action the Commission should take 
immediately in this case. 

Mr. Gapssy. Let me ask Mr. Loomis to tell you what he had in 
mind. 

Mr. Lisuman. Yes. 
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Mr. Loomis. If I can recall what I had in mind I think there were 
two Phe sources of Seo first, the question of selecting an 
available remedy among those which might have been pursued. 

Mr. Lisuman. Right at that point, Mr. Loomis, could you again 
state what those recommendations were from which you might make a 
selection ? 

Mr. Loomis. They were mentioned this morning. As far as the 
issuer was concerned, there was a possibility of injunctive action or 
the possibility of a criminal proceeding or the possibility of a 19-A2 

roceeding which was referred to in the previous paragraph of the 
etter. 

As far as the broker-dealers were concerned, I suppose the possi- 
bilities would be an injunctive action, a broker-dealer revocation pro- 
ceeding, a suspension proceeding, or again, possibly, criminal action. 

Do you want me to go on? 

Mr. Lisuman. I would like to have you complete your answer, sir. 

Mr. Loomis. Yes. That was one of the sources of difficulty to deter- 
mine, which among those courses should be taken. 

The other source of difficulty was the complicated legal problem of 
interpretation and application of section 4(1) and section 3—-A9, which 
Commissioner Orrick referred to this morning. 

I think those were the two sources of the difficulty I had in mind 
at that time. 

Mr. LisuMan. But in this letter you state you agreed that there was 
a violation of section 5—A and that it was continuing. 

Were the legal difficulties to which you referred connected with 
whether or not there had been in fact a violation of the act and that 
it was continuing, or were there legal difficulties in connection with 
the procedures which would be followed to correct the situation ? 

Mr. Loomis. Both, I would think, Mr. Lishman. Although I did 
say, and we believe, that two divisions agreed that section 5 had been 
violated in this matter, the question of establishing that point was not 
simple. There were a lot of arguments on the other side which might 
be advanced. That was particularly true insofar as section 3-A9 was 
concerned. 

In addition to that there was the question of the choice of remedies. 

Mr. Lisuman. When the Commission is confronted with difficulties 
of this kind and they are weighing it pro and con, how much weight is 
given to the policy that one of the primary functions of the Commis- 
sion in administering the act inal be the prevention of violations 
and the cessation of violations which are continuing in their nature? 
How much weight is given to that consideration ? 

Mr. Gapspy. I think I have already testified, Mr. Lishman, that we 
prevent violations when we can. We take such steps as we can to 
prevent them. I think this letter of Mr. Loomis points out the diffi- 
culties in bringing injunctive proceedings under A nee: circumstances. 

Mr. LisuMan. Do you have any suggestion for a cure for this type 
of situation? We are interested in knowing whether there cannot ie 
some means devised for prompt action in a situation of this type where 
there is a continuing violation. 








4798 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gapssy. Just a moment. I dislike, of course, to make recom- 
mendations for legislation off the cuff this way, Mr. Lishman, but it 
has been suggested to me, and I think there may be some merit to it, 
that the present statutes gives these exemptions which may be taken 
advantage of by the issuer without any notice to the Commission. 

In other words, we have no means of knowing whether a given trans- 
action is taking place unless we happen to learn of it accidentally, or 
at least until the form 8-K is filed, if any form has to be filed by that 
particular issuer. 

Now it is possible that a statutory change could be made which 
would place conditions upon the exemption to the effect that notice 
ren to the Commission and an opportunity for examination be 
rad. 

However, I must warn Congress that that entails a substantial 
amount of additional burden on the Commission and would be rela- 
tively expensive. Our staff investigators would have to be enlarged 
very materially to cover it. It would not do any good to get the 
notice, in other words, if we did not investigate at the time it was 
given to us. I have not any idea of what the order of expense would 
be, but it would be quite substantial. 

Mr. Lisuman. Is it correct that in this case it appeared to be nearly 
2 years from the time of the commission of the violation and the 
time the order of the Commission was made imposing sanctions upon 
the broker-dealer ? 

Mr. Gapssy. That is correct, during which time the facts were being 
investigated and the legal points considered. 

Mr. Lisuman. Could some effective means be devised whereby the 
Commission would have the power to take some corrective action 
during a period as long as 2 years which it took to finally arrive at the 
conclusion that sanction should be imposed for the violation ? 

Mr. Gapssy. Now wait a minute, Mr. Lishman. The Commission’s 
delay of 2 years was due to the difficulties of investigation upon a 
transaction which had already taken place. 

As I said before, as I told you this morning, it is by no means an 
easy task to pinpoint the facts in a situation of this sort which is 
immensely fluid and carried down through a very large number of 
individuals and financial houses. 

The investigation prior to the event would not be so difficult but 
an investigation would have to be made, and very quickly. 

I do not apologize for the length of time it went on. No substan 
tial harm was done as a result of the passage of time. It did give us 
the advantage of having a thorough knowledge of the situation by the 
time it came to deal with it. 

Mr. Lisuman. Mr. Chairman, we are not criticizing the Commission 
for this delay. 

Mr. Gapssy. I understand that. 

Mr. LisumMan. What we are trying to find out is if there is some 
remedy for this type of situation. As you can see, it is open and very 
seriously adversely affects the public interest and the administration 
of the securities acts. 

Mr. Gapssy. First, let me point out that the 2-year period to which 
you refer, of course, covered not only the preliminary examination 
but the administrative proceedings which followed the preliminary 
examination. 
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In the second places, if Congress wishes to extend our administrative 
oversight into these proceedings as a matter of a priori proceedings 
rather than ex post facto proceedings, of course we will be very happy 
eevopaste with the committee in drafting such legislation, as I said 
before. 

However, as I also said before, I must warn you and Congress that 
it does deal with a very substantial increase in expense. 

Mr. Friyntr. Mr. Chairman. 

Mr. WituraMs. Mr. Flynt. 

Mr. Friynr. In that connection, Mr. Gadsby, I cannot quite fol- 
low your line of reasoning that it would entail an almost insur- 
mountable burden or obstacle because, as I visualize it, there are 
not a great many of these things in which there are complaints 
lodged, and if there are complaints lodged, there ought to be some 
way to stop them. 

Mr. Gapssy. Mr. Flynt, in the first place, let me point out there 
was no complaint lodged in this matter. This entire proceeding so 
far as I know, had only one complaint and that is the one to which 
we referred yesterday from Senator Bricker’s office which was 
merely a complaint of a stockholder for not being able to get in on it. 

Mr. Fiynt. Did you not feel it was a complaint? 

Mr. Gapspy. It was not a complaint against the transaction itself. 
Our answer to it was that under the State laws acts of the directors 
were perfectly justified. 

Now, there was no complaint on the stockholder for violation of 
sesction 5, and that situation did not come to our attention until much 
later. 

I will also take issue with you on your question as to whether 
there are a large number of these. There are a very large number 
of them. 

Mr. Frynt. Would you say that in 50 percent of them that there 
are complaints of some kind or another lodged ? 

Mr. Gapssy. No. I would not say that there were complaints 
lodged in more than a very small fraction. 

Mr. Fiynt. That is exactly what I said just a minute ago, that 
you took issue with. 

Mr. Gapssy. Complaints or no complaints, Mr. Flynt, we go after 
anyone who violates section 5. 

Mr. Fiynr. I know you do, but that was not my question, and 
that was not what I was directing it toward. 

My question was that there would be a very minimal number of 
cases in which there were complaints lodged against any phase of 
the transaction. Am I correct in that, or not? 

Mr. Gapssy. You are correct in that. 

If complaints are lodged, we take the matter up immediately. 

Mr. Fiynt. That was what you said you took issue with. 

Mr. Gapssy. Not at at all. My statement was that there were 
no complaints in this case of any violations of section 5, and no 
indication in our files that section 5 was being violated. 

What I said was that if we are to examine all cases of exemptions 
in sections 3 and 4, a priori, it will require a very serious enlarge- 
ment in our investigative forces. That is the only way we can stop 
a thing of this sort. 
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Mr. Friynt. Even though you say there is only a very small 
fraction of the cases in which there are any complaints lodged? 

Mr. Gapssy. That is right; a very small proportion. 

We do not wait for a complaint to be made, as I said before, for 
a violation of section 5. If the people are violating the law we do 
not wait for a complaint to be made before we take action, if we 
know it. 

Mr. Fiynt. Proceed, Mr. Lishman. 

Mr. McCautey. Mr. Lishman, might we mention at this on that 
on a discussion, so the subcommittee would have the information, 
the reporting aspect cuvers not only private offerings under 4(1), but 
would require intrastate offerings under section 3(a)(11), possible 
exchanges under 3(a)(9). We do not have statistics covering all 
of the States, but we are informed that in the State of California alone 
about 40,000 permits are issued a year covering either an intrastate 
offering or a private offering. 

Mr. Eoneid who is from California, tells us that a great majority 
of those offerings in that State or which these permits are issued 
are private offerings. 

Mr. Loomis. Could I amplify that to say this: California is about 
the only State in the Union which requires a permit for every kind 
of a security offering, private and intrastate offering. 

These figures, which I will not vouch for but which I was told 
about, are that they issue approximately 40,000 permits a year, most 
of which are private transactions. 

Mr. Lisuman. Mr. Chairman, I hate to keep pressing the subject. 
Is it possible to find, in your opinion, some practical method which 
will guard against delays and continuation of trading and continua- 
tion of violations and situations of this type? 

To say that because of the difficult nature of the subject matter 
and the fact that it would be very expensive to do the job adequately, 
that is not very much use in getting at the root of the trouble. 

Mr. Gapssy. Mr. Lishman, let us go back a bit to fundamentals. 

The violation of the Securities Act in this case occurred in August 
1955, and in May and June of 1956 when these debentures were sold 
to persons on other than a private sale. We will assume that they were 
alleged to have been offered pursuant to exemption contained in sec- 
tion 4(1). 

Actually, we claim that they were not entitled to that exemption. 
If we are going to stop that distribution we have to know about it 
beforehand, before it is made. 

An injunction, as Mr. Loomis’ letter pointed out, a year later would 
not accomplish a thing toward stopping a violation of section 5. 

Mr. Fiynrt. It could stop any future violations, could it not? 

Mr. Gapspy. Mr. Loomis’ letter points out the difficulties in an 
injunction proceeding where you have a very large number of dis- 
tributees of the issue, each one of whom would have to be reached 
and enjoined. It would mean searching each of these distributees. 

In one violation you might have a thousand of those distributees. 
In this case we had 88 of them, as I recall. 

Mr. Lisuman. Mr. Chairman, I do not want to venture into this 
field in which there are so many experts; I am a novice in comparison. 

Would it be a good practice to find the issuer who unlawfully 
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takes advantage of the exemption provision and make the fine com- 
mensurate with the size of the offering of the issue, and stiff enough, 
so that on a minimum basis it would hurt the issuer and would be 
prevented? I am asking whether that is practical. Say 

Mr. Gapssy. Let me ask you this, first: Do you conceive it as an 
administrative fine or as a criminal fine? If it is a criminal fine, 
you have the same questions of criminal proof. 

Mr. LisuoMan. I would not conceive it as a criminal fine. 

Mr. Gapspy. If it is an administrative fine, it is a different pro- 
vision. Of course, section 24 of the Securities Act of 1933 does 
impose a penalty upon “any person who willfully violates any pro- 
visions of the title, or who willfully makes any untrue statement,” 
and so forth, “shall upon conviction be fined for not more than 
$5,000.” 

There is adequate criminal penalty now in the statute. But you 
know yourself, as an experienced trial lawyer, the difficulty of proof 
in a criminal case in matters of this sort. 

Mr. Lishman. That is what I had in mind when I threw out that 
suggestion for your consideration. 

r. Gapssy. There is no present provision for any administrative 
penalty, no, and such administrative penalty certainly is worthy of 
consideration. 

Mr. Lisuman. Is it a fact that under the law, as it exists at the 
present, and according to the expressions of the Commission, an 
issuer who makes uses of this exemption does so at his peril? 

Mr. Gapspy. That is as far as the liabilities under section 12 are 
concerned, civil liabilities 

Mr. Lisoman. Yes. 

Mr. Gapssy (continuing). To its stockholders and its distributees. 

Mr. LisomMan. Why not add to its peril a little more, and in that 
way make it a preventive procedure? I am not advocating it; I am 
throwing that out for consideration. 

Mr. Gapssy. It is something that most certainly has not been used 
in the law to date. 

Mr. LisuMan. I am suggesting that also. 

Mr. Gapspy. It is not without precedent in other administrative 
statutes. 

Mr. LisuMan. I am suggesting also, in view of the admitted diffi- 
culty recognized by the Commission itself in material already intro- 
duced in evidence that it is inherent in this problem. 

Mr. Gapssy. There is much to be said for your point of view. 

Mr. Lisuman. Is it correct that on June 24, 1957, Crowell-Collier 
filed a registration statement and an application for qualification of 
the debentures in common stock ? 

Mr. Gapssy. That is correct. 

Mr. Chairman, if I may volunteer one matter that I do not think 
that we have covered yet, in any injunctive action in the courts we 
are, under the present statute, constantly faced with a claim by the 
defendant that there is no necessity for injunctive action, that the 
violation has already occurred, and consequently there is no reason 
for enjoining them from further violations. 

Some judges have refused injunctions on that ground in spite of 
the fact that the court’s order enjoining the person carries with it 
certain other effects under the Securities Act. 














4802 REGULATORY COMMISSIONS AND AGENCIES 


Now, we have included in our legislative program which was sub- 
mitted to the Committee on Interstate and Foreign Commerce a change 
in the law which would cure that anomaly that exists at the present 
time and authorize the issuance of an injunction upon a showing that 
a violation has occurred. That is part of a legislative program which 
has not been considered by the Commission, and which expired by the 
expiration of the 85th Congress in committee. 

_ Mr. Lisuman. Is it correct that among the broker dealers involved 
ace were Elliott & Co., Gilligan, Will & Co.; Dempsey 
0.% 

Mr. Gapssy. That is correct. 

Mr. Lisuman. And is it correct that the people in Elliott & Co. in- 
volved are Edward L. Elliott, Edward A. Walsh, and Richard C, 
Pistell ? 

Mr. Gapssy. I so understand. 

Mr. Lisuman. Is it a fact that the registration application of the 
Elliott & Co., as broker dealers, filed with the Commission in Februa 
of 1954 indicates that Messrs. Elliott, Walsh, and Pistell had been 
found in violation by the Commission and the company with which 
they were partners or associated had been suspended in 1946 and 1953? 

Mr. Gapssy. I am not sure about Mr. Walsh and Mr. Pistell. 

Mr. Lisuman. At this point while we are waiting, Mr. Chairman, 
I would like to have the application and the supplement just described 
introduced into the record. 

Mr. McCautey. May we have that question reread now, Mr. Lish- 
man, please ? 

Mr. Gapssy. May we have the question again ? 

Mr. Wixuiams. Mr. Lishman, do you feel it is necessary to have this 
go into the record in its entirety ? 

Mr. LasumMan. No. It may be incorporated by reference. 

Mr. Wiuu1aMs, All right, sir. 

(The documents referred to will be found in the files of the subcom- 
mittee. ) 

Mr. Gapssy. Mr. Lishman, the answer to your question is that 
Messrs. Elliott and Walsh were partners in Van Alstyne, Noel & Co. 
in 1946 and 1953. Mr. Pistell was a registered representative of Van 
Alstyne, Noel & Co. in 1953. In 1946 a proceeding instituted by the 
SEC resulted in a finding that the partnership of Van Alstyne, Noel 
& Co. had violated certain provisions of the Securities Act, and the 
partnership was suspended by the NASD for 10 days. Messrs. Elliott 
and Walsh were not found to be causes of that violation in those 
proceedings. 

In 1953 the partnership of Van Alstyne, Noel & Co. was likewise 
found guilty of violating the Securities Act of 1934, and the partner- 
ship was suspended for a period of 15 days. 

In that proceeding neither Messrs. Elliott, Walsh, nor Pistell, were 
found to be causes of the violation. 

Mr. Lisuman. Is it also correct that in addition the firm in which 
Mr. Elliott and Walsh were partners was suspended from member- 
ship in the New York Stock Exchange and the New York Curb Ex- 
change for 15 days? 

Mr. McCautey. You are speaking of Van Alstyne, Noel ? 

Mr. Lisuman. Yes. In 1953. 
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Mr. McCavtey. We will have to look through the files. 

Mr. Gapssy. Frankly I don’t know. It doesn’t appear among the 
papers that have been presented to me. 

Mr. Lisoman. Maybe if I showed you this report of record check 
on pending broker-dealer application, photostatic copy, it might help 

ou. 

Mr. Gapssy. That isthe NASD. That is, the National Association 
of Securities Dealers. 

Mr. Lisoman. Yes. But doesn’t it also say, and the NYSE and the 
NYCE in 1953? 

Mr. Gapspy. You are correct, yes. 

Mr. Lisuman. It is correct that in the order of May 7, 1958, the 
Commission imposed upon Elliott & Co., because of its violations in 
the Crowell-Collier matter, a penalty in the amount of a 20-day sus- 

nsion from membership in the National Association of Securities 
lore Inc., mentioning May 19, 1958? 

Mr. Gapssy. That is correct. 

Mr. Lisoman. And found that Edward L. Elliott and Richard C. 
Pistell were each a cause of this order? 

Mr. Gapssy. That is correct. 

Mr. LisuMan. Is it also correct that the Commission by its May 7, 
1958, order suspended from membership in the NASD for a period 
of 5 days commencing May 19, 1958, the firm of Gilligin-Will & Co. ? 

Mr. Gapspy. That is correct. 

Mr. Lisuman. And is it correct that in its May 7, 1958, order it also 
suspended from membership in the NASD for a 5-day period com- 
mencing May 19, 1958, the firm of Dempsey & Co. ? 

Mr. Gapssy. That is correct. 

Mr. Lisoman. Is it correct that these were the only sanctions im- 
posed by the Commission upon the participants in the Crowell-Collier 
financing ? 

Mr. Gapssy. Yes, with this qualification, Mr. Lishman. That I 
adverted to before—to wit, that under the present law we have no 
alternative insofar as the broker-dealer activities of these people are 
concerned, no possibility of suspending their broker-dealer registra- 
tion. 

Under the legislative program to which I have alluded and which 
never came out of committee in this session, we would have had the 
alternative of bringing suspension proceedings under their broker- 
dealer license. As it stands now we either revoke or we can’t do any- 
thing when they are broker-dealer licenses. 

And I doubt very much that the Commission felt that there was 
reason to revoke the license completely. 

Mr. Lisuman. Before imposing the suspension of membership 
upon Elliott & Co., did the Commission investigate and ascertain 
whether that company or any of its members or any firm with which 
any of its members had been associated had previously been found 
in violation of any securities act or regulation ¢ 

Mr. Gapspy. Yes. 

Mr. Lisoman. And what. result—— 

Mr. Gapssy. We took into consideration the fact that they had 
been—that the Van Alstyne Noel Co. had been suspended when Elliott 
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and Walsh and Pistell were connected with them. That is included 
in the amended release in No. 568—A. 

Mr. LisuMan. Prior to assessing this suspension, did the Commis- 
sion ascertain that Van Alstyne Noel & Co., in which Mr. Walsh, 
Mr. Elliott, and Mr. Pistell were partners, had been found in violation 
in 1946 of the Securities Act and that sanctions had been imposed 
against the partnership ? 

Specifically, I am referring to the Higgins case, which is referred 
to in the security regulations, pages 163 and following. 

Mr. Gapssy. In the first place, Pistell was never a partner in Van 
Alstyne Noel. He was a registered representative, i.e., a stock sales- 
man. 

In the second place, yes; in connection with considering the sanc- 
tions to be imposed upon Elliott it was considered—the fact was 
considered that he was a partner in Van Alstyne Noel in 1945 and 
1946 at the time of these violations. 

Mr. Lisuman. Well, in connection with assessing the penalty of 
20-day suspension of membership of Elliott & Co. from the NASD, 
did the Commission inquire into the profits which Elliott & Co. had 
made by reason of Elliott & Co. or its principal partner, Edward L. 
Elliott, had made by reason of its participation in the Crowell-Collier 
transaction ? 

Mr. Gapspy. I don’t recall that we did. I don’t think we felt it 
would be relevant. 

Mr. LisumMan. Well, is it a fact that in the Higgins case, where the 
Commission was considering the imposition of sanctions upon Van 
Alstyne Noel & Co., it did inquire into the profits which that company 
had made by reason of its illegal action ? 

Mr. Gapssy. It might well have. I wasn’t on the Commission at 
that time. 

a McCautey. May I inquire as to what profits you are talking 
about ? 

Mr. Lisuman. The underwriting fees in this Crowell-Collier trans- 
action. 

Mr. McCautey. In the first Crowell-Collier transaction there were 
warrants issued, most of which were return to the company. Elliott 
& Co. did not purchase the debentures. Mrs. Elliott made a purchase. 
And I don’t know that it was in the record at that time whether or 
not Elliott had exercised the warrants that were given to him with 
respect to the second issue of debentures, which a I believe, 2 years 
to run, purchased at $10 a share. 

Mr. Lisuman. Well, I would like to ask this question, then, and 
you may correct it if it is wrong. 

Is it correct that included in the benefits and advantages accruing 
to Edward L. Elliott, his wife, or his firm, by reason of its participa- 
tion in Crowell-Collier convertible debentures financing were the 
following: 

1. Elhott & Co. received a 2-year option at $8 per share on 200,000 
of Crowell-Collier stock held + ustena, Inc. And in agree- 
ment the Publications, Inc., which held a controlling interest in 
Crowell-Collier who vote its shares in accordance with the wishes of 
Mr. Elliott. 

That is number one. 
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2. Mr. Elliott received a 2-year option on $1 million face value of 
the convertible debentures at par as well as 123,000 common stock pur- 
chase warrants of Crowell-Collier at 1 cent per warrant, exercisable at 
$5 a share. 

Mr. McCautey. That was out of the picture at this point, Mr. Lish- 
man. 

Mr. LisuMan. Let me continue. I am giving the whole benefits and 
advantages Mr. Elliott appeared to have derived as taken from the 
record before the Commission. 

Mr. McCauvtey. Well, the record before the Commission doesn’t 
show that Mr. Elliott ever exercised this option. He in fact turned it 
back to the company. 

Mr. Lisuman. I am not saying whether he exercised it. But it was 
a benefit or advantage which he had the right to exercise. 

Mr. McCautey. But as of the time of the hearing before the Com- 
mission he did not have it. As of the time the Commission 

Mr. Lisuman. Well, we are coming to that. 

Mr. McCattey. All right. 

Mr. Lisuman. No. 3. Mr. Elliott became a member of the board 
of Crowell-Collier, which was reduced at his insistence from 17 to 9 
members. And four of the nine members were from within the so- 
called Elliott group. 

No. 4. In connection with the issuance of the $1 million debentures 
of 1956, Mr. Elliott was to receive a cash fee of 50,000 and 100,000 
common stock purchase warrants, each exercisable at $10 per share 
on or before May 31, 1961. 

No. 5. The options to purchase 200,000 shares of Crowell-Collier 
stock owned by Publications, Inc., were divided among the partners 
of Elliott & Co., and the members of their families and a director of 
Crowell-Collier. 

No. 6. The warrants to purchase 100,000 shares of Crowell-Collier 
stock received by Elliott & Co. in connection with the 1956 debenture 
transaction were in part given to others in connection with the resale 
of the debentures. The specialists, Gillikin-Will & Co., received 
50,000 of these warrants, of which 30,000 were transferred to a pur- 
chaser of debentures and to a finder involved in that sale. 

Now, that appears in schedule D attached to your July 3, 1957, 
report. It should be noted that in May of 1956 Elliott & Co. relin- 
quished its option to purchase the additional debentures at par, and 
arrangements were made for Elliott & Co. to sell as a purported pri- 
vate placement the remaining 1 million principal amount of debentures 
at 160 percent of par. 

This plan benefited Crowell-Collier from the increase which had oc- 
curred in the market price of the stock to something over $8 per share. 
And late in 1956, the time Crowell-Collier was disposing of the maga- 
zine publishing business, Elliott & Co. returned to Crowell-Collier sub- 
stantially all of the 125,000 warrants it had received in 1955, including 
the 25,000 which had previously been allotted or given to Mr. Paul 
Smith, president of Crowell-Collier. 

No. 7. Mr. Elliott’s wife took down $500,000 of the convertible 
debentures of the $3 million issued on August 10, 1955. 

No. 8. Elliott and his partners may have obtained the benefits of 
trading in the Crowell-Collier common stock. 
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Now we have attempted to summarize from the Commission report 
and records obtained from the Commission the apparent advantages 
and benefits that Mr. Elliott, his firm or his wife derived by reason 
of his participation in this convertible debenture issue. And if there 
is aiytling incorrect in what has just been read to you, I would like 
to have it pointed out. 

Mr. Gapssy. I believe that is substantially correct, yes. 

Mr. Lisuman. Were any of these benefits and advantages con- 
sidered at the time when you imposed the 20-day suspension penalty 
on Elliott & Co. ? 

Mr. Gapssy. We knew that they were there, yes. 

Mr. Lisuman. Well, is it a fact that in the Higgins case the Com- 
mission, in addition to suspending the violator from the National 
Association of Securities Dealers, took into account its anticipated 
underwriting profits of more than $256,000 and recaptured that and 
ordered that to be returned ? 

Mr. Gapssy. I am not familiar with the Higgins case. I couldn't 
say. 

Mr. Lisuman. What practical effect does a 20-day suspension from 
membership in the National Association of Securities Dealers have? 

Mr. Gapssy. Perhaps Mr. Loomis can answer that better than I 
can. He is more familiar with it. 

Mr. Loomis. It depends on the nature of the business of the firm. 
If a firm is a member—a firm cannot in effect do business with other 
broker-dealers or participate in underwritings unless it is effectively 
a member of the National Association of Securities Dealers. 

In addition to the fact that it has to go out of a good many phases 
of the business during the period of suspension, the suspension is a 
black mark upon its reputation and will be taken into account in 
case of any other violations. 

It is my experience, and it was our experience in this case, that 
the firms involved, particularly Dempsey and Gillikin-Will, regarded 
the black mark on their reputation as probably under the particular 
circumstances of the case, the most disadvantageous effect of the 
sanction. 

Mr. Gapssy. I might point out that Gillikin-Will has appealed the 
order of the Commission to a certain court. So apparently they 
feel it is more than a slight mark. 

Mr. Lisuman. Is it correct that 25,000 common stock purchase war- 
rants of Crowell-Collier at 1 cent per share exercisable at $5 a share 
issued to Elliott & Co. were given to Mr. Paul C. Smith, president 
of Crowell-Collier ? 

Mr. McCautry. There was testimony to that effect; yes, sir. 

Mr. LisuMan. Is it correct that there was testimony to the effect 
that the understanding and agreement that such 25,000 warrants 
were to be transferred to Mr. Paul Smith were entered into in 1955 
prior to the stockholder’s meeting called for July 25, 1955, for the 
purpose of authorizing the debenture issue, the sale of the warrants, 
and such other changes as were required in the corporate structure? 

Mr. Gapssy. There was that testimony, yes. 

Mr. Lisuman. Is it correct that this agreement respecting the trans- 
fer of the 25,000 warrants to Mr. Smith was not disclosed in the Cro- 
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well-Collier proxy statement of July 14, 1955, for the special stock- 
holder’s meeting called for July 25, 1955? 

Mr. McCautey. If I recall correctly, it was not only not disclosed 
there, but the first time it was disclosed was in the Commission’s public 
investigation, if my recollection is correct. 

Mr. ears. Is it correct that the Commission rules and regula- 
tions respecting information required in a proxy statement in schedule 
“A”, item 4, require that the proxy describe any substantial interest 
traded or untraded by security holders or otherwise to certain persons, 
including officers or directors of a company be disclosed ? 

Mr. Gapssy. That is correct. 

Mr. McCau ey. Are you speaking about 1955 now, before the stock 
was listed ? 

Mr. LisHMAN. Yes. 

Mr. McCautey. They were not subject then to our proxy rule. 

Mr. Lisuman. They weren't? 

Mr. Gapssy. The proxy rules did sostate. They were not applicable 
to this company. 

Mr. LisHMaN. I am getting at this. Ifthe company had been reg- 
istered, that disclosure would have been required ? 

Mr. GapsBy. That is true. Or if they had been listed that also 
would have been true. 

Mr. LisHMaAn. Is it not also correct that item 18 of form S—1, the 
registration statement, requires officers and directors of a company to 
furnish, among other things, a description and statement of the ma- 
terial provisions of any stock options of an officer or director ¢ 

Mr. Gapssy. That is true. 

Mr. Lisuman. Is it also correct that section 11 of the Securities Act 
of 1933 that in case any part of the registered statement contains an 
untrue statement of material fact or omits to state a material fact 
required to be stated or necessary to make the statements therein not 
misleading, subjects the violator to civil liabilities on account of a 
false registration statement ? 

Mr. GapsBy. That is correct. 

Mr. LisHMaAN. Is it correct that issuers and their counsel have de- 
vised a practice of accepting letters stating an investment intent as 
being an assurance that the purchasers are buying for investment and 
that they have no present intention of making a distribution ? 

Mr. Gapssy. I believe some issuers and some counsel have such 
letters, yes. 

Mr. LisomMan. What is the Commission’s attitude with respect to 
that practice? 

Mr. Gapssy. Our attitude is stated in the release No. 3825 at page 7 
in which we say and I quote: 

Counsel, issuers and underwriters who rely on investment representations of 
the character contained in these transactions as a basis for a claim to a non- 
public offering exemption of section 4(1) of the Securities Act do so at their 
peril— 


and so forth. 

Mr. LisHman. Mr. Chairman, I would like to have this release 
3825 of the Commission under the acts of 1933, 1934, and 1939—well, 
no. 
Release No. 3825 under the act of 1933. 
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Mr. McCautey. We offered that release as a part of the chairman’s 
statement in connection with the Crowell-Collier, together with other 
releases. 

Mr. LisuMaN. [If it is already in we don’t need it. 

Mr. Witu1aMs. What is the date of that ? 

Mr. LisomMaNn. August 12, 1957. 

Mr. Wiiu1aMs. Do you want that in the record? 

Mr. LisuMan. It is already included in the record. 

The CHarrMan. It was received this morning along with several 
others. 

Mr. Lisuman. Is it correct that the facts and circumstances in the 
Crowell-Collier case as finally developed at these Commission hear- 
ings were more than sufficient to have raised a serious question in the 
minds of the company officials and its counsel as to whether anyone 
making a purchase of the convertible debentures in 1955 and 1956 
really had a bona fide intent at the time of the purchase to hold them 
solely for investment, with no view to making a distribution of them 
into the common stock into which they were convertible? 

Mr. Gapssy. I think that is a fair statement. 

At least so far as some of the purchasers are concerned. 

Mr. Lisoman. And is it not correct that that conclusion is sub- 
stantiated and buttressed by the statement appearing at pages 56 and 
57 of the July 3, 1957, report to the Commission ? 

Mr. Gapssy. We so stated, that is right. 

At least the division so stated in its report to the Commission. 

Mr. Lisoman. And this report was accepted by the Commission? 

Mr. Gapssy. The Commission considered this report in connection 
with its deliberations, yes. 

Particularly, I might say, in connection with the release to which 
we have referred. 

Mr. Lisuman. Is it correct that Elliott & Co. represented to the 
Commission that there were only 39 purchasers of the entire $4 mil- 
lion convertible debentures issue / 

Mr. Gapspy. I believe that is correct. 

The company so represented. 

Mr. LisHMan. The company so represented ? 

Mr. Gapssy. Yes, in its forms 8-K. 

Mr. LisHman. Well, at page 35 of your July 3, 1957, report, the 
following sentence occurs : 

According to Elliott & Co. and Crowell-Collier, there were only 39 purchasers 
of the entire $4 million debenture issue. 

Mr. Gapspy. Well, the form 8-K—no, strike that out. 

I don’t know from where the information came as to Elliott & Co. 

I do know about Crowell-Collier. I don’t know where the staff 
got the information as to Elliott. 

It may have been as a result of the—well, no it couldn’t have been. 

Mr. Lisumaw. Is it a fact that ultimately the purchasers were far 
in excess even of the 39? 

Mr. Gapspy. Yes. They totaled some 

Mr. LisuMman. On page 36 at the top you will find that report. 

— Gapspy. My recollection is there were about 88 of them eventu- 
ally. 
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There were well over a hundred purchasers of one kind of security 
or another. 

Mr. Lisuman. Is it correct that Crowell-Collier treated the $4 mil- 
lion debenture issue as two private placements of $3 million and $1 
million, respectively ? 

Mr. McCautry. That is a technical question. 

It was actually authorized under one trust indenture. It was ac- 
tually sold in two different years, in two different parts. But they 
were essentially—essentially they sold the same debenture. 

Now, I don’t know that in the private investigation we ever got into 
any serious question as to whether there were two offerings or one. I 
don’t remember that we did. But the Commission’s position was clear 
that this was one offering. 

Mr. LisHMAN. Yes, sir. 

Mr. McCautey. Because it was one trust indenture, one form of de- 
benture, and Crowell-Collier itself when it got around to the second 
sale in 1956 actually issued the $5 convertible debenture but charged 
the man $8. So he didn’t break even until he converted it to $8.50. 

Mr. Lisuman. Well, is it a resonable conclusion that the number 
in excess of 100 purchasers is considerably less than the number of 
persons to whom offers may have been made? 

Mr. McCau ey. That is a question that we explored in the public 
investigation. And assuming any figure of a hundred purchasers, the 
number of offerees did not greatly exceed the number of purchasers, 
Mr. Lishman. 

It would have increased it, but not very greatly. In other words, it 
wouldn’t have been 500. 

Mr. LisuMan. Is it correct that before making definite commit- 
ments for the debentures the majority of the originally named 27 
persons and firms signed a commitment and investment letter and 
the investment firms involved and certain of the individuals involved 
had others join with them as participants in their commitments? 

Mr. Gapssy. That is correct. 

Mr. LishMan. Could you summarize briefly the substance of the 
investment letter received by Crowell-Collier in this matter? 

It is a short letter. If you have an extra one we might offer it for 
the record. 

Mr. Gapssy. The form of letter is quoted in release No. 3825 on 
page 2. It reads as follows: 

In connection with the issuance and sale this day to the undersigned of dollars 
iiss ) in principal amount of the 5 percent convertible debentures of your 
company, the undersigned hereby confirms to you that said debentures are being 
purchased ‘for investment and that the undersigned has no present intention of 
distributing the same. 

Mr. Lisuman. Is it the position of the Commission that/an invest- 
ment letter which covers only an intent with respect to the convertible 
debenture also covers the stock into which the debenture is convertible? 

Mr. Gapssy. That, I think, has been our position. That has been 
violently disputed. 

Mr. Lisuman. In other words, is it the position of the Commission 
that an investment letter of the Crowell-Collier type just read into 
the record would not cover the common stock involved ? 

Mr. McCautey. I don’t think we should frame it that way. 

Mr. LisHMan. Well, how would you frame it? 
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Mr. McCautey. We would frame it this way: That an investment 
letter properly framed by an issuer should include in the body of the 
statement of investment intent both the common stock and the de- 
benture. Now if you are going to ask the other side of the question, 
Mr. Lishman, it is: If it doesn’t include common stock, how would it 
affect it if we went into litigation and charged the violation of the 
statute with respect to a conversion. And I would rather not give an 
off-the-cuff answer on that. 

Mr. Gapssy. You see that involves consideration of the provisions 
of section 3(a) (9) of the act. 

Mr. Lisuman. On page 20 of the July 3, 1957 report, it appears that 
Elliott & Co. made certain representations to the initial purchasers 
whom they contacted ; is that correct ? 

Mr. Gapssy. That is right. 


Mr. Lispman. And these representations included in substance a. 


description of the debentures; that the company needed money; that 
the transaction was a speculation involving risk for which they would 
be well paid; that the debentures were being placed privately; that 
Crowell-Collier had shown a profit for the first 6 months of 1955 and 
had turned or was believed to have turned the corner; that the com- 
pany possibly would earn 1 to 114 million in 1956, and the stock could 
very easily reach 12 to 15. 

They were told that of past prosperous operating years of Crowell- 
Collier. The stock at one time had been as high as 46; that Mr. E]- 
liott had been studying the situation several months; that Mrs. Elliott 
was taking $500,000; that Mr. Chandler was taking $100,000; that the 
company would have tax benefits from the carryover of losses in 1953 
and 1954, and the belief that Mr. Smith’s management would con- 
tribute to a successful recovery for Crowell-Collier, is that correct? 

Mr. Gapssy. That is correct. 

Mr. Lisuman. Was there any testimony to the effect that any of 
these initial purchasers had been informed of the losses which had 
been suffered by Crowell-Collier in the period subsequent to the first 
6 months of—after the first 6 months of 1955? 

= Gapssy. May Mr. McCauley answer that. He attended the 
trial. 

Mr. Lisuman. Yes. 

Mr. McCautey. This material at page 20 relates to the information 
given to the 27 original purchasers. And there is an exhibit in the 
investigation file which shows specifically the financial information 
which was supposed to have been—which was at least related or sent 
to those particular investors. And several investors who testified 
stated in their testimony that they had received that financial informa- 
tion. 

Mr. Lisuman. That they had been apprised of the losses subsequent 
to the first 6 months of 1955. 

Mr. McCautey. They couldn’t have been. 

This was July 6; these figures were not then available, Mr. Lishman. 
But the financial information they received is a part of the investiga- 
tion record. 

Mr. LisuMaN. I see. 

If the debentures had been required to be registered, could any of 
the representations that have just been read have been permitted to 
be made to the initial purchasers and their participants? 
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Mr. Gapssy. Perhaps Mr. Woodside as Director of that Division 


' should answer that. 


Mr. LisumMan. In a prospectus. 

Mr. Woopsipe. Mr. Tidanan, I think the best answer I can give you 
to that question is that registration statement filed for the purpose of 
a sale of securities by Crowell-Collier in July or August of 1955, would 
have contained the information called for by the full scope of a form 
S-1 the best illustration of which is the one they did file 2 years 
later. 

And to the extent that the company would have attempted to in- 
clude in that prospectus predictions as to future income or statements 
concerning its condition which were contrary to the fact, the staff 
of the Commission would have objected to it. 

Mr. LisuMan. Is it correct that the 27 purchasers and their par- 
ticipants were not furnished with information regarding the propor- 
tion of the stock which would be held by Mr. Elliott, his affiliates 
and their nominees, assuming the exercise of the options warrants and 
conversion privileges which they were to obtain ? 

Mr. McCautey. I believe that is correct; that the purchasers were 
not informed of the insider transactions with the profits or commis- 
sions to be received by Mr. Elliott. 

Mr. Lisuman. Is it correct that the fact that Mr. Paul Smith, the 
company president, was to receive 25,000 warrants out of Mr. Elliott’s 
125,000 warrants—that information was not passed on to or furnished 
to the 27 purchasers and their participants ? 

Mr. McCautey. That is true. 

Mr. Lisuman. Is it correct that in connection with the 1956 de- 
bentures, some of the original purchasers who had previously signed 
investment letters which they had not lived up to were again asked to 
participate in the 1956 sales and furnish another investment letter 
covering that second transaction ? 

Mr. McCautey. Those facts were developed in the public investiga- 
tion ; yes, sir. 

Mr. Lisuman. And is it correct that on page 41 of the July 3, 1957, 
record it is stated: 

The acceptance in 1956 of an investment letter as being sufficient evidence of 
a purchaser’s investment intent should be given no credence since the purchaser 
disregarded an identical assurance in 1955 which had been accepted in 1955 
which had been accepted in good faith. 

Where the issuer has made no attempt to ascertain the true circumstances, 
the inevitable conclusion must be that it is not concerned with the question of 
whether an exemption under the second clause of section 4(1) of the Securities 
Act ever existed. 

Mr. Gapspy. That is so stated at that page. 

Mr. Lisnman. Now, in view of what I would call the culpable con- 
duct of Crowell-Collier, as shown by this conclusion, are you prepared 
to state any further reasons why the Commission took no steps at any 
stage against that company ? 

Mr. Gapssy. We did. 

We compelled it to register its securities, and it did register its 
securities. We have already been through that. 

We had no other alternative except the criminal prosecution. I 
think you will agree with us that we had very little ground for that. 
Or at least we had inadequate grounds for it. 





4812 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Lisuman. Is it a fact that Mr. Parr, the attorney for Elliott & 
Co., and in one phase, you stated yesterday, for Crowell-Collier, on 
one phase of the matter 

Mr. McCautey. That is correct. 

Mr. Lisuman. According to his testimony before the Commission, 
he made no effort to determine who the group of purchasers were to 
be or their ability to obtain or possess essential information about the 
Crowell-Collier financing or what information was to be furnished to 
them or whether they were, in fact, so-called sophisticated investors 
with respect to the Crowell-Collier securities? 

Mr. McCautey. Are you reading from our report? 

Mr. Lisuman. I have paraphrased it. 

Mr. McCautey. Without having reread Mr. Parr’s testimony, I 
would rather stand on what it says at page 63. 

Mr. Lisuman. Is it correct Mr. Parr was one of the purchasers of 
the debentures? 

Mr. McCautey. That is correct. 

Mr. Lisuman. Is it correct that four of the members of his law 
firm participated with him in the purchase? 

Mr. McCautey. That is correct. 

Mr. Lisuman. Is it correct that Mr. Parr nevertheless raised no 

uestion and did not advise counsel of Crowell-Collier of the fact of 
that participation ? 

Mr. McCautey. That is correct. 

The only name which appeared on the list of 27 was that of Mr. 
oo and it was Mr. Parr who furnished the company an investment 
etter. 


Mr. Lisuman. Is it correct that Mr. Parr, as counsel for Elliott & 
Co., made no attempt to ascertain whether the other purchasers on 
the list had other participants? 

Mr. McCautey. I believe the testimony so shows that, Mr. Lishman. 

Mr. Lisuman. Is it correct that Mr. Parr testified before the 
Commission that he did not feel that he had any wi to Elliott & 

t 


Co. for the purchasers for whom he acted as counsel to determine 
whether there were other purchasers participating ? 

Mr. McCautey. That is substantially correct. 

I think we covered that at the top of page 64 of the report. 

Mr. Lisuman. And is it correct that Mr. Parr never gave an 
written opinion to Mr. Elliott respecting the exemption under 4(1) (2 
with respect to the $3 million transaction ? 

Mr. McCautey. I think that is correct. 

Mr. Lisuman. And is it correct that the only written opinions 
rendered by his firm stating that the debentures that were exempt 
from the registration requirements of the act under section 4(1), 
were those rendered some 3 months after the bonds had been sold 
on November 9, 1955, and were given to the American Stock Ex- 
oa in connection with a listing of the common stock of Crowell- 
Collier ? 

Mr. McCautey. I believe that is covered at the bottom of page 64 
of the staff report, and that is accurate as you stated it. 

Mr. Lisuman. Is it correct that on or about August 10, 1955, 
White & Case, attorneys for Crowell-Collier, rendered an opinion 
to the Bankers Trust Co., as trustee under the indenture, advising 
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that it was not necessary in connection with the issuance, sale, and 
delivery of the securities to register them under the Securities Act 
of woth nor to qualify the indenture under the Trust Indenture Act 
of 1939 

Mr. McCau ry. The staff report so states at the bottom of page 
65 and the top of page 66. 

Mr. LisumMan. Will you describe briefly for the record the pur- 
oses of the Trust Indenture Act of 1939 with respect to the prob- 
ems of exemption of securities covered by the indenture? 

Mr. McCautey. Mr. Woodside, I think, should answer that ques- 
tion. 

Mr. Woopsipe. The purpose of the Trust Indenture Act generally 
and briefly is to require that when an issuer of securities issues a 
debt security, that an independent trustee shall be provided for; 
that the security shall be issued under an indenture and the inden- 
ture shall contain certain protective provisions prescribed in the 

statute. One of the important provisions of the act is that the 
trustee is required (1) to be independent, and (2) to conduct itself 
as a prudent man, in the discharge of its functions under the indenture. 

The statute is tied in very closely with the Securities Act of 1933, 
and the exemptions under the 1939 act are in the main about the 
same as those in the 1933 act, except that there is no exemption for 
3(a)(9) and 3(a)(10), I believe; and the statute provides that 
securities issued, I think it is, under a million dollars need not be 

issued under an indenture. 

I can give you a summary of the statute. 

Mr. Lisuman. No; that is fine. 


I wish to call your attention to the footnote 4 in your release 
3825 which states: 


Exemptions from the provisions of the Trust Indenture Act were also claimed 
ou the theory that the transactions did not involve a public offering. 


I would like to have you explain briefly, if you would, the perti- 
nency or meaning of that claimed exemption. 

Mr. Woopsipe. Well, a debt security sold in a private transaction— 
in other words, one not involving a public offering—does not have to 
be qualified under the 1939 act. If it is a public offering, it does. 

In other words, the 4(1) exemption in the 1939 act in effect is 
carried over in the 1939 act by an issuer not involving any public 
offering. 

Mr. Lisuman. Is it correct that the testimony before the Com- 
mission shows on or about July 8, 1955, Mr. Paul Smith, president 
of Crowell-Collier, outlined to Mr. Charles Sellers, a partner of White 
& Case, the terms of the financing and that it would be a private 
placement, and at that meeting Mr. Smith did not ask advice on the 
question of whether or not the exemption was available? 

Mr. McCautey. That substantially appears in the staff report at 
the middle of page 66. 

Mr. Lisuman. Is it correct that Mr. Sellers gave Mr. Smith no 
such advice concerning the exemption ? 

Mr. McCautey. The report so states. 

Mr. Lisuman. Is it also correct that according to the testimony 
before the Commission, Mr. Parr of the Lowenstein firm prepared 
the initial draft of the various agreements between Crowell-Collier 
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and Elliott & Co., and that Mr. Sellers felt that Mr. Parr under. 
stood the requirement of a private offering as well as he did ? 

Mr. McCavtey. That testimony appears later on page 66; yes, sir, 

Mr. Lisuman. Is it correct that Mr. Sellers, according to his testi- 
mony, asked no questions about those who were purchasing the deben- 
tures, nor did he make any effort to determine that the debentures 
were, in fact, being taken solely for investment and not for distri- 
bution ? 

Mr. McCavtey. The report so states at the top of page 67. 

Mr. Lasumay. Is it correct that Mr. Sellers testified that he as- 
sumed that Elliott & Co. would see to it that the purchasers were 
supplied with all necessary information ? 

Mr. McCautey. That appears in the middle of the second para- 
graph on page 67. 

Mr. LisuMan. Is it correct that when an accountant is found to 
overlook, wittingly or unwittingly, an essential element in a matter 
concerning which he is certifying, the Commission takes disciplinary 
action against him ? 

Mr. Ganpspy. If an accountant violates the regulations which we 
have laid down, he is guilty of unethical conduct and subject to sanc- 
tions under rule 2(e) of our rules. 

Mr. Lisuman. Well, at page 68 of the report to the Commission, 
a statement is made as follows: 

It is clear that White & Case made no investigation to determine for their 
client whether the debentures to be issued constituted a transaction exempt 
from the registration under section 4(1) of the act and that the opinions ren- 
dered by them in this respect were based upon assumptions and hearsay. Neither 
did White & Case recommend to the company that the purchasers be informed 
of the meaning of the language of the investment letter. 

Now, in the light of the testimony here that this was a complex 
legal situation, and in view of this conclusion reached by the staff, 
why was no action of a disciplinary nature taken against either of 
the attorneys involved in this matter? 

Mr. Gapsspy. You asked me in the previous question about account- 
ants. White & Case are a firm of lawyers. 

Mr. Lisuman. I know. 

Mr. Gapssy. I would hesitate to say that 

Mr. McCautey. May I answer that, Mr. Chairman? 

Mr. Gapssy. Yes. 

Mr. McCautey. In the first place, many of the actions here about 
investigating back at this time, and White & Case not having done 
that, and Mr. Parr not having done that, they occurred back in 1955 
and/or 1956. Not all of the opinions that they gave and not all of 
the actions that were taken were involved or related to what you would 
call practice before the Commission. 
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We have in our Rules of Practice rule 2(e); and I think, since 

ou have raised it, it would probably be well to read the rule into 
the record. 

Mr. Lisuman. That would be fine. 

Mr. McCautey. Rule 2(e) says: 

The Commission may disqualify and deny temporarily or permanently the 
privilege of appearing or practicing before it in any way to any person who 
is found by the Commission, after hearing in the matter, (1) not to possess 
the requisite qualifications to represent others; or (2) to be lacking in char- 
acter or integrity or to have engaged in unethical or improper professicnal 
conduct. 

No staff recommendation ever went to the Commission for consider- 
ation of the institution of a 2(e) proceeding against either White & 
Case or the Lowenstein firm, of which Mr. Parr was a member, inso- 
far as these transactions were concerned. 

Mr. Gapssy. I doubt very seriously that we could have sustained 
such a proceeding on the information given to us. 

The Cuarrman. Have you ever brought such proceedings against 
anyone ? 

Mr. Gapspy. Oh, yes. 

Mr. Lisuman. Well, the only reason I am raising these questions 
is that at page 58 of the report, the statement is made that: 

Where counsel knew that convertible debentures represented to be offered 
“privately” are speculative and are not of the quality taken by institutional 
investors, reliance should not be placed on investment with no view toward 
making a distribution of the debentures or the common stock into which they 
are convertible. Moreover, where it is shown at the closing date that such 
securities are being purchased in the names of broker-dealer firms whose busi- 
neses normally are that of purchasing and selling securities should constitute 
a warning that a future distribution is consonant with the type of business done 
by those firms, and that the investment intent should never be accepted as bona 
fide without the most searching inquiry. Under such circumstances to furnish 
legal opinions that securities are exempt from registration as being issued 
in transactions not involving a public offering, is, tg say the least, closing one’s 
eyes to the obvious and may mislead those who rely thereon. 

Mr. Gapssy. Well, Mr. Lishman, I still don’t think that even though 
the actions of the Lowenstein-Pitcher firm and White & Case may be 
subject to the criticism advanced on page 58 in this memorandum 
which, of course, is an assumption, I do not believe that constitutes 
unethical conduct within the meaning of rule 2(4). I rather doubt it. 

Mr. LisHMan. Well, in cases where you are dealing with a matter in- 
volving legal complexities of a 4(1), clause 2, exemption, don’t you 
feel that some rule of lesser sanction than involving unethical practice 
considerations should be provided to cover a situation of this type? 

Mr. Gapssy. There was a perfectly legitimate difference of opinion, 
Mr. Lishman, between the Commission and many of the people con- 
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sidered who were implicated in this situation. Many of those people 
will to this day maintain with great heat that they were perfectly 
justified in what they did under the interpretations and understandings 
in the trade and in the Commission which have been carried on for 
many years. 

That is why I made the statement in my original—that is why | 
made my original statement, that the significance of this case is 
rather—it is illustration of widespread practices and attitudes which 
had gradually been developed over a period of time on the part of 
many people in construing certain exemptive provisions of the Secu- 
rities Act. 

That cloudiness, or ambiguity, if you like, we attempted to clear up 
in our release No. 3825 to which I have alluded. 

Mr. LisHMan. At page 38 of the July 3, 1957, report, the statement 
is made that on May 29, 1956, a meeting was held in the office of Mr. 
Arnold Bernhard, president of Value Lines Service, for the purpose 
of discussing the Crowell-Collier debentures and for the purpose of 
Value getienies purchasing them. 

Will you please state whether the Value Lines Service is registered 
with the Commission under the Investment Advisers Act of 1940? 

Mr. Gapspy. Perhaps Mr. Loomis can answer that. 

Mr. Loomis. Yes. There are several entities involved in this. 

The purchaser of these debentures was Value Lines Fund, which is 
an investment company. 

Mr. Lisuman. Is that the Value Lines’ Special Situations Fund? 

Mr. Loomis. Yes. 

Value Lines group also operates an investment adviser firm which is 
registered with the Commission. 

Mr. Lisoman. Is that the Value Lines Investment Service ? 

Mr. Loomis. I believe that is correct ; yes. 

Mr. LisHman. Are each of these companies owned by Arnold Bern- 
hard & Co., Inc. ? 

Mr. Loomis. I believe that is so. 

I know Mr. Bernhard is the leading figure in the Investment Service. 
The fund is owned by its stockholders. 

Mr. Lisuman. Could you summarize briefly the purpose of the In- 
vestors Advisers Act of 1940? 

Mr. Loomis. The Investors Advisers Act of 1940 requires the regis- 
tration of investment advisers, that is, people engaged in giving in- 
vestment advice as a business for compensation; it prohibits certain 
fraudulent practices by investment advisers; and it provides that the 
Commission may revoke the registration of an investment adviser if 
he has been enjoined by a court of competent jurisdiction from en- 
gaging in certain practices. 
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The act also outlaws certain types of investment advisory contracts, 

articularly those based on a compensation based on capital gains; it 
fasits the assignment of such contracts. 

That is essentially the provisions of the present statute. 

I might mention that there was legislation introduced in the 85th 
Congress as part of the Commission’s legislative program which was 
designed to strengthen that act substantially and to give the Com- 
mission more effective disciplinary powers over investment advisers 
and the power to define and adopt rules and regulations to prevent 
fraudulent practices by investment advisers. 

Mr. LisomMan. Was Value Lines, as an investment adviser, required 
under the act or any regulations to report to the Commission any 
interest which it or any of its controlled affiliates had with respect to 
any interest in any security concerning which Value Lines rendered 
investment advice? 

Mr. Loomis. No. 

Mr. LisoMaNn. There is no requirement in the statute or in the 
regulations requiring such filing of such information with the Com- 
mission ? 

Mr. Loomis. No. There is very little rulemaking power in the act, 
and no such requirement in the act or rules. 

Mr. Lisuman. Is it correct that according to the testimony before 
the Commission that in May 1956 the Value Lines’ Special Situations 
Fund committed itself to purchase 200,000 of the convertible deben- 
tures of Crowell-Collier, and that settlement was made on June 15, 
1956? 

Mr. Loomis. I believe that is correct. 

Mr. LisHMan. Is it also correct, according to the testimony, that 
the Value Lines’ Special Situations Fund was given 15,000 warrants 
exercisable at $10 per share in order to sweeten the deal in its purchase 
of the 200,000 convertible debentures ? 

Mr. McCautey. At $10 a share? 

Mr. Lisoman. At $10 a share, that is correct. 

Mr. McCautey. That is correct. 

Mr. LisomMan. That is correct, you say ’ 

Mr. McCautey. Yes, that is correct. 

Mr. LisuMaNn. Is it correct that Value Lines Service has sub- 
scribers, according to the testimony, exceeding 15,000 ? 

Mr. McCavtey. I don’t remember the figure, but it is a pretty big 
publication. 

Mr. Lisuman. Is it correct that the testimony showed that Value 
Lines Service in its publication published opinions concerning the 
Crowell-Collier Co. and its finances both prior to and subsequent to 
the time when Value Lines’ Special Situations Fund had acquired 
Crowell-Collier securities and warrants? 





4818 REGULATORY COMMISSIONS AND AGENCIES 


Mr. McCautey. That is right. 

Mr. Lisuman. Is it correct that at the hearings of the Commission 
in the Crowell-Collier matter, Value Lines caused to be introduced 
for identification an exhibit 99 which consisted of a collection of 
several news items appearing in the Value Lines’ rating and reporting 
service publication dealing with Crowell-Collier? 

Mr. McCautry. That is correct. 

Mr. Lisuman. These items were published during the period April 
16, 1951, to December 1956 ? 

Mr. McCavtey. I am not so sure that they went back that far. 

Mr. Lisuman. I would like to offer in evidence at this point, or 
offer for the record photostatic copies of exhibit 99 for identification 
introduced at the hearings of the Commission on the Crowell-Collier 
matter, which exhibit was subsequently withdrawn from the record. 

Mr. McCacv ey. Well, now, just a minute. I want that explained, 

Mr. Lisuman. I am going to come to that. There is no reflection— 

Mr. McCautey. Well, the record—well, if you want to come to it 
later, I will wait until you come to it. 

The CHarrman. Let the Chair understand what Mr. Lishman hag 
offered. He has offered this instrument as an exhibit. 

Now, what comment was it you had, Mr. McCauley ? 

Mr. McCautey. Mr. Lishman had made some comment about its 
having been withdrawn. 

The CHamman. Yes. 

Mr. McCautey. I didn’t want to leave that on the record without 
some explanation of it. But he is coming to it. 

The CHarrMan. Very well. Let it be received. 

(The material referred to follows:) 





sgCURITIES AND EXCHANGE COMMISSION 


COMMISSIONER'S ExHInit 90 


CROWELL-COLLIER 
(Price 15) 


Crowell-Collier (Issue VII, page 331) has released 
its 1950 annual report. Gross revenues of $63.3 mil- 
jon compared with our estimate of $62 million. Net 
arings of 77¢ a share (vs. owr estimate of 95¢ a 
share) were the lowest for any year since 1938. The 
decline in profits last year (from 85¢ a share in 1949) 
is attributed to increased expenditures for advertising 
promotion, together with increased taxes and higher 
costs of manufacturing. 


The following statement regarding 1951 earnings 
pects was made in the 1950 annual report, dated 
March 28, 1951: ‘‘The outlook at this time, based on 
comparative advertising linage on order for our maga- 
tines, is that net earnings for the year: 1951 should 
show substantial improvement over 1950’’. . .We con- 
tinue to estimate an increase in 1951 gross revenues 
to around $70 million. Profit margins are expected to 
rebound from the 16-year low set last year. While pre- 
tx earnings are estimated 65% above the 1950 level, 
the higher normal-plus-surtax rate is expected to hold 
the gain in net earnings to around 50%... .The dividend 
rate may bé cut this year to 25¢ a share quarterly. 
Such a reduction certainly seems likely (despite the 
company’s excellent financial condition) since dividend 
payments have exceeded earnings in each of the last 3 


years. 


The stock is down one point since our report of 
March 19th. Yet it still stands well above its Rating, 
which points downward this year in reflection of our 
estimate of a cut in the dividend. We estimate divi- 
dends this year at $1 to $1.20 a share). Since astock 
normally stands below a descending Rating, the present 
psition is interpreted as bearish. A ‘‘Switch’’ rec- 
ommendation is continued. We recommend switching 
to Poor ‘‘B’’ stock (17), a review of which is included 
inthe accompanying issue of Ratings & Reports. 


, CROWELL-COLLIER 
(Price 12) 

Our 1951 earnings estimate for Crowell-Collier 
(lssue VII, page 331) is being reduced from $1.15 to 
a share. Reasons: (1) our previous sales esti- 
mate of $70 million now appears a bit too high and has 
been lowered to $67.5 million; (2) the squeeze of higher 
raw material costs on operating margins will not be 
further alleviated until early next year, when adver- 
tising rate increases become effective in the company’s 
magazines. . .While we have been estimating a cut in 
the regular quarterly dividend rate for some time (and 
have been wrong because the company saw fit to pay 
out more than it earned for the 3rdyear in succession), 
we now believe that such a reduction is imminent. 
Accordingly, our 1951 dividend estimate has been re- 
vised to $1 to $1.10 (vs. $1.10 to $1.20 previously), 
which allows for a cut in the quarterly rate to 20¢ or 
2% a share. 


Crowell-Collier is off 3 points (20%) since our 
“$witch’’ recommendation of June 18th. Meanwhile, 
the Rating has been lowered to conform with our more 
dfirmative estimate of a cut inthe dividend. The stock 
tow stands a shade above the Rating, which points 
downward to an average value of 11 at the year-end. 
Since the normal expectancy is for a stock to drop 


below a declining Rating, a further dip in Crowell- 
Collier’s price is likely. Accordingly, our ‘‘Switch’’ 
recommendation is continued. 


CROWELL-COLLIER 
rice 


While we had been estimating a cut in the regular 
quarterly dividend rate of Crowell-Collier (Issue VII, 
page 311) for sometime, the just-announced reduction 
from 30¢ to 15¢ a share, effective with the payment of 
Sept. 24th (to stockholders of record Sept. 10th), was 
more severe than expected. (In Supplementary Reports 
of August 13th, page 368, we estimated that the divi- 
dend rate would be cut to 20¢ or 25¢ a share.) Ac- 
cordingly, our 1951 dividend estimate has been lowered 
from $1-$1.10 a share to 90¢ a share - two payments 
of 30¢ each and two payments of 15¢ each. 


The slashing of the dividend rate, despite the gain in 
first half earnings to 47¢ a share from 41¢ in the cor- 
responding period of 1950, was inevitable since the 
company could not go on paying out more than it 
earned indefinitely. (We continue to estimate full year 
1951 earnings of 90¢ a share vs. 77¢ a share reported 
for 1950.) 


The drastic action of the directors in halving the 
dividend rate is explained by the company’s desire to 
conserve cash for the implementing of a broad pro- 
gram of development inthe circulation and advertising 
departments of its magazines, now that it is in a posi- 
tion to undertake increased production in its print- 
ing plant. Approximately $1 million will be spent for 
such purposes during the second half of 1951. . .As 
of June 30, 1951, the company was in strong financial 
condition. Current assets of $30.45 million were more 
than 5 times current abilities of $5.64 millions. 


The stock is off 1 1/4 points (10%) more since our 
Supplementary Report of August 13th, making a total 
decline of 41/4 points (28%) since our ‘‘Switch’’ 
recommendation of June 18th. Meanwhile, the Rating 
has been lowered to conform with our present esti- 
mate of dividends. Anaverage value of 9.3 is indicated 
over the next 12 months. Since the stock still stands 
above its declining Rating, it is uninteresting for ap- 


preciation. Hence, our ‘‘Switch’’ recommendation is 
continued. 


® CROWELL-COLLIER - Price 10 
(Latest Rating & Report 11-29-54 Issue 5 page 251) 


The wide price advance in the past month (43%) has 
carried the stock well above its Value Line Rating. Al- 
though it is normal for stocks to stand above a rising 
Rating, the spread between price and Rating now exceeds 
one full standard variation. Hence, the price may be 
considered high enough for the next 12 months. Accord- 
ingly, we are transferring the stock from the "Buy/hold" 
category in which it was placed in the May 31, 1954 issue 
of Ratings and Reports at 5 7/8 to the "May be held" 
classification. No change in our earnings or dividend 
estimates is being made. 


~ROWELL-COLLIER - Price 6 3/8 
(Latest Rating & Report 6-6-55 Issue 6 page 385) 


Correction: In the June 6th review, our estimate of 
average sales for the 1958-60 period was published 


erroneously as $19 million. The tigure should have been 
$70 million. 
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> CROWELL-COLLIER - Price 8 1/2 
(latest Rating & Report 6-6-55 Issue 6 page 385) 


Crowell-Collier earned about 9¢ a sharefor the first half 

of 1955, » mpared toa loss of $1.12 share for the same period 

\last ye. . Stockholders have approved an increase in the 
jnumber c. common shares authorized inorder to provide suffi- 
cient sh:res for conversion of debentures which have been pri- 


——/vately placed. . .A small dividend is a reasonable expectancy 


next year. ..We continue to classify this stock in Group 0 
' (Underpriced). 

For the first time since the second half of 1952, Crowell- 
Collier showed black figures for a 6-month period. While the com- 
pany does not issue interim reports, Pres. Smith indicated that 
first-half 1955 earnings approximated 9¢ a share vs. a loss of 
about $1.12 for the like 1954 period. The performance is es- 
pecial'y significant in view of the fact that revenues derived from 
adve:.ising in the company's 3 magazines (Colliers, Woman's 
Home Companion and American Magazine) were only 4% above the 
vear-earlier figures (compared to a 7.6% gain forall major mag- 
azines). With higher revenues in prospect for the second half, 
ve estimate full-year earnings of 50¢ a share (based on the 

556,624 shares currently outstanding) on sales of $67 million. 


On the assumption that under Pres. Smith's leadership the 
cconpany will continue to regain earning power, we estimate 1956 
saies at $69 million, with earnings of $1 a share based on the 
presently outstanding share capitalization. (The company willnot 
pay any income taxes for several years, due to a tax loss credit 
equal to about $4.15 a share.) A 10¢ quarterly rate is a possi- 
bility within the next 12 monthe. 


The company has sold privately (to 26 investors) a $3 million 
issue of 10-year 5% debentures convertible into common stock at 
$5 a share. While the current market price of the common stock 
is considerably above the conversion price, conversion may be 
delayed until the common stock affords a regular dividend return 
which would compare favorably with the yield on the debentures. 


A new group appears to have taken over the company. Elliott 
& Co., members of the New York Stock Exchange which handled the 
debenture sale, is reputed to have options tobuy 200,000 shares of 
the company's stock from Publication Corp., which owns about 26% 
of Crowell-Collier stock. The debentures are convertible into 
600,000 shares. They presumably are in hands friendly to Elliott 
& Co. Thus, if that company were to exercise its options on 
200,000 shares, it would represent 37% of the outstanding Crowell- 
Collier stock. At this point it is interesting to note that member- 
sip on twe company's board of directors has been reduced from 
17 to 9, and that Mr. Edward Elliott is one of the new directors. 


At 8 1/2, Crowell-Collier is classified in Grow B (Underpriced) 
because it stands close to its Rating and the Rating rises. er 
the next 3 to 5 years, we project sales to an average $75 million 
per annum, earnings to $1.20 a share on average (based on 2.15 
million shares) and dividends to 75¢. Capitalized to accord with 
past norms adjusted for trend, such results would, justify an av- 
erage price of 11 during the 3-year period, 29% above the cur- 
rent. 


CROWELL-COLLIER - Price 7 1/2 
(Latest Rating & Report 3-5-56 Issue 6 page 381) 


Correction: In our review of Crowell-Collier on page 381 a figure 
of 6.9 was given as the 10-year average price/earnings ratio. 
That figure was inserted in error. Actually, the company's recent 
earnings record has been so erratic as to preclude computation 
of a meaningful figure for the period 


> CROWELL-COLLIER - Price 8 5/8 


(Latest Rating & Report 3-5-56 Issue 6 e 381) 


Crowell-Collier has announced its entry intd two new media =} 
Subject to approval by directors of Con-/ 
solidated Television & Radio Broadcasting, Inc. (7 stations in the, 
middie West) and the Television Corp. of America (Hawaii), Crow- ~ 


television and radio. 


ell-Collier will acqvire both companies, provided the FCC raises nd 
objections. Stockholders of Consolidated would have the option of 


oe 
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accepting: (1) a cash payment of $20 a share, (2) an exchange of 
shares at the rate of 2 Crowell-Collier for one Consolidated, (3) 
Crowell-Collier's one-year note for $20. The offer will remain 
open until May 25, 1956. Termsfor Television Corp. have not yet 
been announced. However, the acquisitions will almost 

necessitate a proportionately large amount of borrowing, (The 


cost of Consolidated may aggregate $ illiop, Ym @ presen 
market worth of Crowell-Collier enaredade 34 fllion 


There is at present no way of evaluating the acquisitions in 
terms of share earnings - that would depend on the extent to which 
the company exchanged its shares for those of the proposed sub. 
Sidiaries. In the absence of concrete information, we hold to our 
previous estimate - 1956 earnings of $1.25a share, but it must be 
regarded as tentative. Our 1959-61 projections were based on the 
assumption that the company would diversify into other media, 


The stock is currently classified in Gr ll_ (Underpriced), be- 
cause it stands within one standard variation of its rising ing. 


} CROWELL-COLLIER - Price 8 5/8 $4 
(Latest Rating & Report 6-4-56 Issue 6 18 Shad 


Holders of 95% of the common stock of Consolidated Tele- 
vision and Radio Broadcasters, Inc. have accepted Crowell. 
Collier's offer to purchase their shares. The total cost of the 
acquisition has been set at $16 million. Harry M. Bittper ang: 
his family (who own about 43% of the stock) will receive §34 
share in cash and the balance of $19.50 a share in 8-year %§ 
notes. Holders of most of the remaining shares have accepted 
an offer of $20 a share in cash (less 50¢ a share in 
charges). These shareholders had demonstrated almost m 
interest in previous offers to exchange each of their shares fey 
2 shares of Crowell-Collier stock. The company has also ag 
quired ratio station KFWB (Los Angeles) through purchase @ 
all outstanding capital stock (over $2 million) from Harry 
president and sole owner of the station. e “i “6. 

The funds for the purchases will be“borrowed from on 
a long-term (more than one year) basis. While the debt service 
charges on the loans will be heavy, the profits of the new sub- 
sidiaries are expected to meet both the interest and principal 
repayment requirements. In addition, the company is selling 
privately an additional $1 million af convertible debentures, 
These bonds would be convertible into common stock at a price 


of 8, vs. a conversion price of 5 on the $3 million debentures 
sold last year. 


Consolidated Television and Radio is expected to have gross 
revenues of about $10 million this year. If consolidation with 
Crowell-Collier is effected this month, the latter's sales would 
be boosted by about $5 million in 1956. We are ac 
revising our estimate of 1956 sales to $80 million from $75 
million. The television subsidiary will probably have pre-tax 
earnings of about $3 million this year. (Consolidation would 
eliminate income tax liability, since Crowell-Collier has a huge 
tax-loss carryforward.) The contribution in the second half 
should exceed $1.5 million After deducting the interest costs 
of the new Crowell-Collier debt and the dividend requirements on 
the Consolidated Television and Radio preferred stock, the sub- 
sidiaries will probably add about $.7 million to net earnings this 
year. Profits from book publishing are projected higher this 
year. However, continuing losses in the magazine division are 
expected to limit over-all earnings to about $1 a share (based 
on 2 million shares). 


Over the longer term, the company will probably continue to 
diversify its operations. We now project 1959-61 sales to an 
annual average of $125 million. Earnings would be expected to 
average $1.75 a share (on 3 million shares), with dividends of 
75¢. (By that time, the company will have exhausted loss carry- 
forwards and will be fully liable for income taxes.) Capitalised 
at 6%, consistent with past norms adjusted for trend, such divi- 
dends would suggest a price of 13 (7.4 times earnings) during the 
3-year period, 51% above the current. 


The stock 1s classified in Group I (Fairly Priced) because g 
it stands less than two standard variations above its ing, which 


rises sharply toward year end. While there is little p 








ase 


s ae 
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d dividends within the next 12 months, these shares merit 
mtention in risk accounts for the prospect of substantial capital 
preciation over a period of time. 


B® CROWELL-COLLIER - Price 6 3/4 
(Latest Rating & Report 6-4-56 Issue 6 page 381) 
(Latest Supplementary Report 6-11-56 page 468) 
Current Classification: Group Il] (Fairly Priced) 


Near-term earnings prospects for Crowell-Collier have de- 
teriorated. Whereas one month ago it appeared that the company 
earn as much as $1 a share this year, it now seems that 

ittle if any profits will be reported for 1956. 


There has been an abrupt, although probably temporary halt 
ja the progress which had been made in turning unprofitable 
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Shnw 
® CROWELL-COLLIER - Price 5 1/8 
(Latest Rating & Report 12-3-56 Issue 6 page 381) 
Current Classification: Group Il (Underpriced) 


Earlier this month (on page 381 of Ratings & Reports) we spec- 
ulated that the most constructive step that management could take 
toward strengthening the company and improving its prospects 
would be to resign from the magazine publishing business by sell- 
ing "Collier's" and "Woman's Home Companion". That specula- 
tion has become a reality. 


Last week-end, Crowell-Collier announced that the January 
4th issue of "Collier's" and the January issue of WHC would be the 
last published by the company. Cowles Magazines, Inc. (publisher 
of "Look") will take over the unexpired subscription liability and 
title of "Collier's", while negotiations for WHC along similar 
lines are being conducted with Curtis Publishing Co., McCail Corp., 


&F 


ReeF | 


SaezRa2 


aSEFSTSSESERSSESE SSEEFFs F 


“Woman's Home Companion", 


and the Hearst interests. 
DEC 24 1956 


The results of the divestiture will, we think, become evident 
within the next 12 months. During 1956, the two magazines cost 
the company some $7.5 million. Because of book-publishing sub- 
sidiary P.F. Collier & Sons’ excellent showing this year (it earned 
about $5 million), the company will report a net loss of only $2.5 
million. Inthe absence of magazine deficits next year, and because 
huge carry-forward loss credits will shelter profits from income 
taxes, net income in 1957 will probably exceed $5 million from 
book publishing alone. Earnings may also benefit from operations 
of its subsidiary record clubs and radio station (KFWB in Los 
Angeles). 


There is another major item which has not previously been 
mentioned - the company's printing plant. Now that the company 
is no longer publishing magazines, it will have no need for the fa- 
cilities. However, they could be used profitably in contract print- 
ing for other publishers. On the other hand, the $5 million which 
could be realized by selling the plant (that price has already been 
offered) would put the company in an excellent financial condition. 
Pending further information concerning plans for the plant, our 
estimates make no allowance for any earnings from that source. 


On the basis of the number of shares presently outstanding, $5 
million in profits from book publishing in 1957 would equal $2.85 a 
share. But, since the profit potential has been so handsomely ex- 
panded, the probability is great that the outstanding convertible de- 
bentures will be converted within a year. On the basis of the 
2,775,000 shares which would then be outsianding, per share net 
would approximate $1.75. Against such earnings, the declaration 
of 20¢ a share in dividends in 1957 would seem a reasonable ex- 
pectancy. 


Over the longer term, continued growth of the book business 
along with an increase in record club volume and radio broadcast- 
ing revenues would be expected to generate pre-tax profits of about 
$9 million. After taxes at the full rate (loss credits will by then 
have been exhausted), net income in 1959-61 would approximate 
$1.60 a share. From these earnings, dividends of 90¢ could prob- 
ably be disbursed. Capitalized at 6%, a 90¢ payment would com- 
mand an average price of 15 (9.4 times earnings) during the 3- 
year period, triple the current. 


The stock has been reclassified in Group 0 st ade TRE ced) be- 
cause it stands within one standard variation of its , which 
riees sharply with the promise of a dividend late sext.gear. The 
shares interesting for purchase in risk accounts fer 92 ex- 


moaning nearly 20% below 1955. As a result, the periodical 
wil show a huge loss for the year, possibly as much as $3 mil- 
lion. The showing of "Collier's", too, has been disappointing. 
The loss on the magazine, which was reduced from $7 million 
fa 1953 to $1.5 million in 1955, already stands at $1.3 million 
for this year. For all of 1956, it may reach $2 million. 


In an effort to stem the downturn, the company has discon- 
tiwed publication of the “American Magazine" (which has been 
the least unprofitable of the 3 during the past 6 months). Manage- 
gent hopes to get at least 1 million of the "American's" 1.9 mil- 
li subscribers to convert their subscriptions to one of the other 

3. If the move is successful, total losses on magazines 
may be reduced by over $1 million during half of 1956. 
fflowever, they would still be substantial) JUL 4 6 ae 

Shareholders must now look to 1957 for an improvement in 
arnings. Effective next January, space rates in "Collier's" 
wil be boosted 22%, based on an increase in the circulation 

Ad rates of “Woman's Home Companion" will be 
mised 12%, even though there will be no increase in the circula- 
tin guarantee (which in past years had been a "must" for higher 
mace rates). The prospective increase in ad revenues, together 
with earnings from the company's radio and television subsidiaries, 
sould enable Crowell-Collier to post satisfactory earnings next 
year. However, we no longer regard resumption of dividends as a 
pssibility next year. The strengthening of the company's balance 
sheet, which is prerequisite to the payment of dividends, probably 
wil take longer than we previously had expected in view of the 
arnings lag. 


We visualize a revitalization of the company sufficient to permit 
arnings of $1.50 a share (based on 3 million shares) within the 
onomic environment hypothesized for the 1959-61 period (see 
ge 753). From such earnings, dividends of 75¢ a share mighi 
tedeclared. Capitalized at 6%, consistent with past norms adr 
juted for trend, such dividends would command a price of 19 
(7 times earnings), 93% above the current. 


In reflection of the probability that the resumption of dividends 
is at least two years away, the Rating moves out generally side- 
wise. Because it stands within one standard variation of ite 
virtually level Rating, the stock is currently classified in Groug 
Ml (Fairly Priced). The appeal of this issue is to risk accounts 
wt requiring current income and willing to speculate on the ability 
d@ management to restore the profitability of the enterprise ove: 


: 


s into money-makers. 
which contributed about $.3 million to earnings last year, has 
periormed badly thus far in 1956. Its advertising revenues are 
: 


period of years. 


darge capital appreciation potentiality. 
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Mr. Lisoman. When counsel offered exhibit 99 for identification in 
evidence, Mr. David Hartfield of White & Case, counsel for Crowell- 
Collier, objected to its reception on the ground that it was inadmis- 
sible until the Commission had first alleged or established that there 
had been a converted manipulation of the stock by Crowell-Collier in 
conjunction with Value Lines. 

Mr. Sarcent. Did you mean by counsel, SEC counsel ¢ 

Mr. LisuMman. Yes. 

Mr. Sarcent. No. The first counsel you mentioned 

Mr. Lisuman. Mr. Worthy. 

Mr. Sarcent. That is fine. 

Mr. McCautey. Mr. Hartfield objected to it. I don’t remember 
his express language. But it may have been on that basis. It is in 
the record. 

The Cuarman. Off the record. 

(Discussion off the record.) 

Mr. Lisuman. Is it a fact that exhibit 99 after being offered for 
identification was subsequently withdrawn ? 

Mr. McCautey. That is correct. 

Mr. LisHMan. Do you know why it was withdrawn? 

Mr. McCautery. Yes. I didn’t have any quarrel with its having 
been withdrawn, Mr. Lishman. 

In the first place, this was not a hearing; this was an investigation. 
The Crowell-Collier made some objection with regard to its relevanc 
in connection with the particular matter under the Commission’s 
order. And regardless of all of that, as presiding officer I had pos- 
session of the documents, and they were in the Commission’s possession 
regardless, 

So, whether they appeared formally as an exhibit or whether we 
had possession of them, we had the information in our possession in 
the investigation. 

Mr. Lisuman. Is it correct that the Value Lines rating and re- 
porting service as shown in the withdrawn exhibit 99 repeatedly dur- 
ing the year 1956 advised its subscribers that Crowell-Collier was 
fairly priced in relation to its assets; that its working capital alone 
was $6 per share, and that within 3 to 5 years, Value Lines expects 
the magazine publishing company and the business to be in the black? 

Mr. McCautey. Well, they speak for themselves. I don’t want to 
characterize what they said. 

Mr. LisHMAN. Well, is it correct that in these publication advices 
by Value Lines, it was not disclosed to the reader or subscriber that 
the Value Lines’ special situations fund had purchased 200,000 
Crowell-Collier debentures, and in addition had been given 15,000 
warrants entitling it to subscribe to Crowell-Collier stock at $10 per 
share? 

Mr. McCactey. I think that is right, Mr. Lishman. 

Mr. Lisuman. Is it not the purpose of the Investment Advisers Act 
to require full disclosure by the adviser concerning any interest it may 
have, directly or indirectly, in any security concerning which it offers 
investment advice ? 

Mr. Gapssy. Mr. Loomis perhaps should answer that. 

Mr. Loomis. If I understand the question correctly 

Mr. LisumMan. Well, read the question back. 
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(Question read.) 

Mr. Loomis. I wouldn’t say that that was the purpose of the statute. 
The purpose outlined in section 201 of the act doesn’t mention that. 
And I don’t know of any express provision of the act that requires 
such disclosure. 

However, in many cases, failure to make such disclosure might in- 
— a fraud upon the client within the meaning of section 206 of 
the act. 

Mr. Lisuman. Well, what does the Commission do in a situation of 
this type where it finds that an investment adviser has, without dis- 
closure, been giving investment advice to subscribers? 

Mr. Loomis. Well, as I analyze this situation, these securities were 
owned by the Value Lines’ special situations fund. 

Mr. LisuMan. Don’t you disregard the corporate entity in a situ- 
ation of this type? 

Mr. Loomis. No. Because the fund is a publicly owned investment 
company, whose stock is owned by the public. The fund is not owned 
by the investment adviser. 

Mr. Lisuman. Well, isn’t the intent of the Investment Advisers 
Act to require full disclosure of the interest of the person rendering 
the advice in the securities concerning which he is giving the advice? 

Mr. Loomis. I think that—— 

Mr. Lisuman. Otherwise, to me the title is a misnomer. 

Mr. Gapssy. Well, Mr. Lishman, Mr. Loomis’ point still remains 
that the investment adviser does not own the investment company, 
and the investment company is the one who owned the Crowell-Collier 
securities. 

There is a distinction between those two individuals. The invest- 
ment adviser does not own the investment company. 

Mr. Lisuman. But in the registration requirement under the In- 
vestment Advisers Act, is it required that the registrant disclose all of 
its subsidiaries or affiliated companies? 

Mr. Loomis. I will have to check that. I don’t think there is any 
such broad requirement. 

I think the arrangement here between the investment adviser and 
the fund is simply that the investment adviser has a contract to fur- 
nish investment advice to the fund. I do not believe that you could say 
that the fund is a subsidiary of the adviser, or that the adviser nec- 
essarily has an interest in the securities of the fund—the securities 
which the fund may hold. 

That is a contractual relationship between the adviser and the 
fund, and the public owns the securities of the fund. 

Mr. LisomMan. Mr. Chairman, do you consider this as a situation 
which is potentially dangerous to the public interest? That is, if 
you have a situation where an investment adviser through whatever 
kind of an affiliate you might designate purchases and has substan- 
tial interest concerning securities which the adviser offered adxice on 
to an unsuspecting public ¢ 

Mr. Gapssy. The answer, Mr. Lishman, is rather more—the answer 
is rather broader than that. The Investment Advisers Act, as shown 
in the recommendations which were made for legislation, is, in our 
opinion, ineffective in many respects. 
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And the legislation which we introduced and which died with this 
Congress is designed to strengthen that act materially in many of 
its aspects. As far as this particular situation goes, the answer is 
probably “No.” 

I see nothing wrong in an investment adviser advising about stock 
which is held by the investment company. The investment com- 
pany is not an affiliate of the investment adviser. 

Mr. LisHMan. Without disclosing the affiliate’s interest in the share? 

Mr. Gapssy. It is not an affiliate of the investment adviser. The 
relationship is contractual. The adviser runs the investment com- 
pany investment policy. But it does not own the investment com- 
pany by any means. That is owned by the stockholders. 

Mr. LisHman. Well, under the Investment Company Act, isn’t such 
disclosure required ? 

Mr. Gapssy. Under the Investment Company Act, I suppose that— 
well, disclosure is required of the holdings of the investment com- 
pany, yes, to its stockholders, certainly. 

Mr. Lisuman. I have no further questions at this time, Mr. Chair- 
man. 

But I do think it would be desirable if the Chairman of the Com- 
mission could be requested to submit its views to the subcommittee 
concerning the adequacy of the Investment Advisers Act with respect 
to the situation disclosed in this Crowell-Collier matter relating to the 
Value Lines. 

Mr. Gapssy. Mr. Chairman, we are in, as I told you in the course 
of my testimony, the process of reconsidering the recommendations 
which we made for legislation, particularly in connection with the 
Investment Advisers Act, which we consider to have been one of the 
more important of our topics. 

And I am wondering whether it would be satisfactory for us to 
consider this particular angle of it next with that reconsideration, or 
would you want a special report on that particular angle ? 

The Cuarman. Are you talking in terms of recommendations next 
year, Mr. Gadsby ? 

Mr. Gapssy. I am speaking of the legislative program concerning 
which I spoke to you some time ago. 

The CHarrMan. Yes. 

Mr. Gapssy. And, of course, that having lapsed with this Congress, 
we are now considering its reintroduction into the next Congress. 
And my question is: Would it be sufficient if we considered this ques- 
tion in that connection, or do you want a special 

The CuHarrman. Well, I would like, in view of the fact that this is 
the result of apparently—at least partially if not totally—of these 
investigations, hearings, and considerations, if you could, say, by 
November give a report, such report as you desire at that time, with 
reference to your views on this particular matter for this particular 
purpose. 

Mr. Gapssy. Very well. 

The Cuarrman. And then you would be leading right up into the 
first of next year. And then whatever overall report you make, why, 
that would be considered along that line. 
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Now, would November be early enough, Mr. Lishman ? 

Mr. LisuMman. Yes. 

Mr. Gapssy. Very well. 

Mr. Lisuman. Before the hearing concludes, I want to make cer- 
tain that this exhibit 99 for identification, Value Lines collection of 
items published by it, is included at the proper place in the record. 

The Cuarrman. I think it has slvaitie been received in the record. 

But, if not, it will be received accordingly. 

The purpose of this study and investigation is, of course, to deter- 
mine, No. 1, the administration of the laws, and No. 2, the inadequacy, 
if any, which exists. 

I think it is highly important that we do have such cases as this 
unraveled and thoroughly considered on the basis as to whether or not 
there should be any legislation considered on the subject. And I real- 
ize full well, Mr. Gadsby, and I think probably the Commission does, 
that there are many items that ought to be considered. 

Mr. Gapssy. Several of them. 

The Cuarrman. You had one, what I would refer to as an omnibus 
bill, I think. 

Mr. Gapssy. That is right. 

The Cuarrman. As a matter of fact, there are some things in there 
that probably should have been given attention already. 

You know as a matter of fact, too, there are two or three things that 
are highly controversial. 

Mr. Gapssy. That is right. ; 

The Cuarrman. And sometime between now and the first of the 
year I would be glad to sit down and talk to you and other members 
of the committee with reference to the approach to these problems and 
whether there should be an overall oilaas or whether we should 
separate them into separate proposals that would help the Commission. 

Mr. Gapssy. I would be more than happy to do so any time. 

The Cuarrman. Now, I think this would be a good time to quit this 
afternoon. We have been here approximately 214 hours this afternoon 
and a couple of hours this morning. We do have the Penn-Texas 
matter that you were going to present. 

Mr. Gapssy. On which we have filed a memorandum, Mr. Chair- 
man. 

The CHarrMANn. Yes. 

And then we have this matter with reference to foreign debentures 
and ownership and so forth ? 

Mr. Gapspy. We have also presented a memorandum on that, Mr. 
Chairman. 

The CHarrman. And then you were going to discuss with us, I 
believe, as you indicated before, the code of ethics. 

Mr. GaApssy. Yes, sir. 

The CuarrMan. Now, could we get to all of that tomorrow ? 

Mr. GapsBy. I have gotten through my part, Mr. Chairman. The 
code of ethics is there; the memorandum on the Penn-Texas Corp. is 
in your hands; the memorandum on the foreign devices is in your 
hands. We will be happy to answer any questions with reference to 
any one or all of them. 
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Mr. Lisuman. I have looked these statements over hastily and I 
find I will have very few questions, if any, to ask respecting Penn- 
Texas and the foreign banking situation. 

The CHarrMan. Well, suppose we adjourn until 10:30 in the 
morning. 

And if it would be convenient, we will try to cover these items that 
are left over. I fully realize that you have a schedule and many of 
your staff members also have schedules next week. 

I would like to accommodate you in connection with these matters, 
We have during this week. And I know you want to have a little time 
to get ready to take care of the matters which you have got to attend 
to. 

So, with that, if it is convenient, the committee will recess until 
10 :30 in the morning. 

(Whereupon, at 5 p.m., the subcommittee recessed, to reconvene at 
10:30 a.m. September 18, 1958.) 
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INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


THURSDAY, SEPTEMBER 18, 1958 


House or REPRESENTATIVES, 
SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 
OF THE COMMITTEE ON INTERSTATE AND ForEIGN COMMERCE, 
Washington, D.C. 

The special subcommittee met, pursuant to recess, at 10:40 a.m., in 
room 1334, New House Office Building, Hon. Oren Harris (chairman 
of the subcommittee) presiding. 

Present: Representatives Harris, Williams, Mack, O’Hara, Hale, 
and Bennett. 

Also present : Robert W. Lishman, counsel to the subcommittee, and 
Herman Clay Beasley, clerk. 

The CuairmMan. The committee will come to order. 

Before we turn to the other items scheduled for this morning, coun- 
sel has a few more questions for clarification regarding the Crowell- 
Collier matter which was under discussion yesterday. 

Mr. Lishman, you may proceed. 

Mr. LisuMman. Is it correct the Commission on August 12, 1957, 
filed a complaint against Edward L. Elliott in the U.S. District Court 
for the Southern District of New York, who enjoined the defendants 
from violating the Securities Act unless and until a registration state- 
ment covering Crowell-Collier securities is in effect with the Commis- 
sion? 


FURTHER STATEMENT OF EDWARD N. GADSBY, CHAIRMAN, 
SECURITIES AND EXCHANGE COMMISSION; ACCOMPANIED BY 
ANDREW D. ORRICK, COMMISSIONER; JAMES C. SARGENT, COM- 
MISSIONER; THOMAS G. MEEKER, GENERAL COUNSEL; DANIEL 
J. McCAULEY, JR., ASSOCIATE GENERAL COUNSEL; BYRON D. 
WOODSIDE, DIRECTOR, DIVISION OF CORPORATE FINANCE; AND 
PHILIP A. LOOMIS, DIRECTOR, DIVISION OF TRADING AND 
EXCHANGES 


Mr. Gapspy. I believe that is true. 

Mr. Lisuman. At this point I would like to have in the record a 
photostatic copy of the Complaint, Consent to Entry of Final Judg- 
ment, the Stipulation in Securities and Exchange Commission v. Ed- 
ward L. Elliott et al., dated August 12, 1957, and the docket number 
in the U.S. District Court for the Southern District of New York is 
123-234. 

1843 
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The CuatrMan. Let it be received for the record. 
(The documents referred to follow :) 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION NO, 123-234 


SECURITIES AND EXCHANGE COMMISSION, PLAINTIFF, Vv. Epwarp L. Exxtiort, Ricu- 
ARD PISTELL, EpwArD A. WALSH, INDIVIDUALLY AND AS PARTNERS OF ELLIorT & 
Co., DEFENDANTS 

COMPLAINT 


1. It appears to the plaintiff that the defendants are engaged and are about 
to engage in acts and practices which constitute and will constitute violations of 
Section 5 (a) and (c) of the Securities Act of 1933, 15 U.S.C. 77e (a) and (c); 
and the plaintiff, pursuant to Section 20(b) of the Act, 15 U.S.C. 77t(b), brings 
this action to enjoin such acts and practices. 

2. The action arises under Section 22(a) of the Securities Act of 1933, 15 
U.S.C. T7v(a). 

FIRST COUNT 


3. Since on or about August 10, 1955, the defendants, and each of them, 
have been and are now selling and offering to sell securities; namely, ten-year 
5-percent convertible debentures of the Crowell-Collier Publishing Company, a 
Delaware corporation, and in the sales of such securities have been and are now 
directly and indirectly using the mails and the means and instruments of trans- 
portation and communication in interstate commerce to sell and to offer to sell 
such securities, and have been and are now directly and indirectly carrying such 
securities and causing them to be carried through the mails and in interstate 
commerce, by means and instruments of transportation, for purpose of sale and 
delivery after sale. 

4. No registration statement with respect to such securities is in effect with 
the Securities and Exchange Commission. 

5. The defendants and each of them will, unless enjoined, continue to engage 
in the acts and practices set forth in this complaint. 

WHEREFORE, the plaintiff demands a final judgment enjoining the defendants, 
their agents, servants, employees, attorneys and assigns, and each of them, 
from directly or indirectly : 

(a) Making use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell the debentures 
of the Crowell-Collier Publishing Company, a Delaware corporation, or any 
other securities, through the use or medium of any prospectus or otherwise; 

(b) Carrying such securities or causing them to be carried through the 
mails or in interstate commerce, by any means or instruments of trans- 
portation, for the purpose of sale or delivery after sale; 

unless and until a registration statement is in effect with the Securities and 
Exchange Commission as to such securities; and 

(c) Making use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to offer to sell any such 
securities through the use or medium of any prospectus or otherwise, unless 
and until a registration statement has been filed with the Securities and 
Exchange Commission as to such securities, or while a registration statement 
filed with tne Securities and Exchange Commission as to such securities is 
the subject of a refusal order or stop order of the Securities and Exchange 
Commission or (prior to the effective date of the registration statement) 
any public proceeding or examination under Section 8 of the Securities Act 
of 1933. 

provided that the foregoing shall not apply to any security or transaction which 
is exempt from the provisions of Section 5 of the Securities Act of 1933, as 
amended. 
THOMAS G. MEEKER, 
General Counsel. 
Stuart C. Law, 
Attorney. 
SECURITIES AND EXCHANGE COMMISSION, 
Washington, D.C. 
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IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION NO. 123-234 


SECURITIES AND EXCHANGE COMMISSION, PLAINTIFF, Vv. Bpwarp L. Bxuxiorr, Ricw- 


ARD PISTELL, Epwarp A. WALSH, INDIVIDUALLY AND AS PARTNERS OF ELLIOTT & 
Co., DEFENDANTS 


CONSENT TO ENTRY OF FINAL JUDGMENT 


The defendants Edward L. Elliott, Richard Pistell, and Edward A. Walsh, 
individually and as partners of Elliott & Co., having accepted service of the 
Complaint filed herein, and admitting the jurisdiction of the Court and that the 
complaint states a cause of action upon which the relief demanded may be 
granted, and without admitting any of the other allegations of the complaint, 
do, by their attorneys, hereby agree and consent as follows: 

1. Waiver of proof of the allegations contained in the complaint; and 

a The entry of final judgment by this Court of a permanent injunction; 
an 

3. The form of judgment submitted by counsel for the Securities and 
Exchange Commission to which their attorneys have subscribed their signa- 
tures ; and 

4. Accept service of the final judgment herein by registered mail. 


LOWENSTEIN, PITCHER, SPENCE, 
HorcHkKIss, AMANN & PARR, 
Attorneys for defendants. 
By PauL E. DoneErTyY. 
Dated: August 12, 1957. 
STIPULATION 


It is hereby stipulated by and between the Securities and Exchange Com- 
mission and Edward L. Elliott, Richard Pistell, and Edward A. Walsh, indi- 
vidually and as partners of Elliott & Co., that the Securities and Exchange Com- 
mission will not institute proceedings to revoke the broker-dealer registration 
of Elliott & Co., based solely upon the entry of the final judgment in Securities 
and Exchange Commission v. Edward L, Elliott, Richard Pistell, and Edward 
A. Walsh (S.D.N.Y. Civil Action No. —). However, it is understood that this 
stipulation shall not in any way operate to preclude or foreclose the Commis- 
sion from instituting possible proceedings relative to the broker-dealer regis- 
tration of Elliott & Co. upon the basis of facts alleged in the Commission’s com- 
plaint in the above-referred-to action, or of any other facts, which may consti- 
tute a statutory basis for such proceeding. 

THoMas G. MEEKER, 
General Counsel 
for Securities and Exchange Commission. 
Aveust 5, 1957. 
LOWENSTEIN, PITCHER, SPENCE, HOTCHKISS, 
AMANN & PARR, 
Attorneys for defendants. 
By F. Van SIcCLEN Parr, Jr. 


IN THE DISTRICT COURT OF THE UNITED STATES FOR THE 
SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION NO. 123-234 


SECURITIES AND EXCHANGE COMMISSION, PLAINTIFF, v. Epwarp L. Ev.iort, RIcH- 
ARD PISTELL, Epwarp A. WALSH, INDIVIDUALLY AND AS PARTNERS OF ELLIOTT 
& Co., DEFENDANTS 

FINAL JUDGMENT 


This matter having come before this Court on the complaint filed herein, and it 
appearing to the Court that the defendants having waived proof of the matters 
therein, having consented in writing to the entry of final judgment, and having 
accepted service of the complaint should be permanently enjoined from engaging 
in the acts and practices complained of, 
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IT IS HEREBY ORDERED, ADJUDGED, AND DECREED that the defendants, their agents, 
servants, employees, attorneys and assigns, and each of them be and they are 
permanently enjoined from directly or indirectly ; 

(a) Making use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to sell debentures of the 
Crowell-Collier Publishing Company, a Delaware corporation, or any other 
securities, through the use or medium of any prospectus or otherwise; 

(b) Carrying such securities or causing them to be carried through the 
mails or in interstate commerce, by any means or instruments of transpor- 
tation, for the purposes of sale or delivery after sale ; 

unless and until a registration statement is in effect with the Securities and 
Exchange Commission as to such securities ; and 

(c) Making use of any means or instruments of transportation or com- 
munication in interstate commerce or of the mails to offer to sell any such 
securities through the use or medium of any prospectus or otherwise, unless 
and until a registration statement has been filed with the Securities and 
Exchange Commission as to such securities, or while a registration state- 
ment filed with the Securities and Exchange Commission as to such se 
curities is the subject of a refusal order or stop order of the Securities and 
Exchange Commission or (prior to the effective date of the registration 
statement) any public proceeding or examination under Section 8 of the 
Securities Act of 1933; 

provided that all of the foregoing shall not apply to any security or transaction 
which is exempt from the provisions of Section 5 of the Securities Act of 1933, 
as amended. 
FREDERICK V. P. BRYAN, 
United States District Judge. 

Dated: August 12, 1957. 

[Judgment entered. Clerk.] 

Consent is hereby given to the entry of the within judgment. 


LOWENSTEIN, PITCHER, SPENCE, 
HoTcHKIss, AMANN & PARR, 
. Attorneys for defendants. 
By Pau. E. DOHERTY. 
Dated : August 12, 1957. 


IN THE DISTRICT COURT OF THE UNITED STATES 
FOR THE SOUTHERN DISTRICT OF NEW YORK 


CIVIL ACTION NO. 123-234 


SECURITIES AND ExCHANGE COMMISSION, PLAINTIFF, ¥. Epwarp L. ELLIorT, 
RICHARD PISTELL, Epwarp A. WALSH, INDIVIDUALLY AND AS PARTNERS OF ELLIOTT 
& Co., DEFENDANTS 
APPEARANCE 


To the Clerk of the Above-entitled Court: 


Please enter the appearance of Lowenstein, Pitcher, Spence, Hotchkiss, Amann 
& Parr as attorneys for defendants and each of them herein. 


LOWENSTEIN, PITCHER, SPENCE, 
Horcukiss, AMANN & PARR, 
By Pavut E. DOHERTY. 

Dated: August 12, 1957. 

Mr. LisHMaAN. Is it correct that on August 12, 1957, an appearance 
was filed by the Lowenstein firm for the defendant; that on the same 
date final judgment was entered by Judge Frederick V. P. Bryan, a 
U.S. district judge; and on the same date there was a consent to entry 
of the judgment by the attorneys for the defendants? 

Mr. Gapssy. Let Mr. Meeker answer that. 

Mr. Meexer. I do not believe that the August 5 stipulation was 
filed as a part of the court record. That appeared in our litigation 
file, which you saw, Mr. Lishman, but I do not think that it was a 


part of the court record. 
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Mr. Lisuman. This is way it came to us from your files. 

Mr. Meexer. Yes. I recognize that, but I am saying that the 
August 5 stipulation was not filed as a part of the court record. 

Mr. LisHMan. It is understood that the exhibit just offered includes 
that stipulation, even though it was not included in the court record, 
as appears from the statement just made by counsel Meeker. 

Is it correct that the injunction, purporting to enjoin the defendants 
from violating the Securities Act until a registration statement has 
been filed with the SEC is dated August 12, 1957 ? 

Mr. Meeker. That is correct. 

Mr. Gapspy. I believe that is true. 

Mr. Lisuman. Is it not a fact that the registration of the Crowell- 
Collier Publishing Co. had been made effective as of August 9, 1957, 
by the Commission ? 

Mr. McCautey. That is correct. 

Mr. LisomaNn. Could you explain going into a Federal court and 

ting an injunction on August 12, when the securities in question 
had already been registered ? 

Mr. McCautey. I can explain it; yes, sir. 

Mr. LisHMaN. Yes, sir. 

Mr. McCautey. If you will look at the final judgment, subpara- 
graph (a), which indicates the specific things that they are enjoined 
from doing, it says: 

Permanently enjoined from directly or indirectly (a) making use of any 
means or instruments of transportation or communication in interstate com- 
merce or of the mails to sell debentures of the Crowell-Collier Publishing Co., 
a Delaware corporation, or any other securities, through the use or medium 
of any prospectus or otherwise. 

The portion in subparagraph (b) is that part of the injunction 
order which covers— 
carrying such securities or causing them to be carried through the mails or in 
interstate commerce, by any means or instruments of transportation, for the 
purposes of sale or delivery after sale; unless and until a registration statement 
is in effect with the Securities and Exchange Commission as to such securities. 

So that this injunctive order, Mr. Lishman, goes beyond in its effect 
the mere transactions involving Crowell-Collier debentures, and cov- 
ers, in addition to that, as mentioned in subparagraph (b) “any other 
securities,” 

Mr. LisumMan. “Any other securities” of Crowell-Collier or “any 


_ other securities” ? 


Mr. Merxer. No, sir. It was very plainly understood between 
counsel and myself at the time that it was “any other securities” that 
that firm and their partners might be engaged in sale. 

Mr. Lisoman. Did Crowell-Collier stipulate to the entry of con- 
sent of this judgment? 

a Meeker. Crowell-Collier did—not Crowell-Collier; Elliott & 

The CuHamman. Elliott & Co. was representing Crowell-Collier. 
That is, they had a contract with Crowell-Collier to do certain 
things. Is that true? 

Mr. McCautey. Not at this point in the game, Mr. Harris. It is 


| true that they had acted in behalf of Crowell-Collier in 1955 and 1956 


in connection with the distribution of the debentures. But insofar as 
32090—59—pt. 12-24 
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this specific decree is concerned, the parties, or the partners of the 
Elliott firm, and the gist of the decree and the effect of the decree, is 
to operate against those members of the firm and the firm itself. 

The CHarrman. And you never did get Crowell-Collier, then? 

Mr. McCavtey. We did not bring any injunctive action against 
Crowell-Collier ; that is right. 

They registered the securities, Mr. Harris. 

May I just add one more point, Mr. Lishman? 

Mr. Lisuman. Yes. 

Mr. McCautry. This clause that I referred to “or any other secur- 
ities” is a clause which Commission counsel throughout the country 
in the various regional offices, when handling these cases, always try 
to get the omnibus clause in “or any other securities.” We do not 
always get it in consent cases. We do not always get it in contested 
cases. But, as a matter of practice, we always try not only to enjoin 
the specific transaction involved but to get the court to issue an order 
which precludes violation of the statute with regard to any other 
securities. 

Now, that means that the order then would run, in our judgment, in 
future, so that in case of a violation instead of instituting a new action 
we are in a position to go in on a contempt proceeding. 

Mr. Lisuman. I would just call your attention that in the final 
judgment it is provided: 

It is hereby ordered, adjudged, and decreed that the defendant, their agents, 
servants, employees, attorneys, and assigns, and each of them be and they are 
permanently enjoined from directly or indirectly— 
doing the things specified in the subdivisions (a) and (b), but at the 
conclusion it states— 
unless and until a registration statement is in effect with the Securities and 
Exchange Commission. 

Now, is it not a fact that 3 days before the entry of this judgment 
there was a registration statement in effect with the Securities and 
Exchange Commisison ? 

Mr. McCautey. Insofar as the Crowell-Collier securities are con- 
cerned, that is so. Nevertheless, Mr. Elliott, in his capacity as a 
broker-dealer, could have engaged in transactions involving those 
securities of Crowell-Collier as well as any other securities after the 
effective date of the registration statement. 

Mr. Lisaman. But does this injunction purport to operate on any- 
thing except “unless and until a registration statement is in effect”? 

Mr. McCautry. We believe it does. 

Mr. Lisoman. On what basis do you make such a construction? 
The words are very clear. 

Mr. McCautey. Whether or not we are right in the position that 
we take is a matter that would be decided by a court in the event that 
we went in on a contempt proceeding against Mr. Elliott or Elliott & 
Co. at some time in the future. 

I do not propose to acknowledge here that what we believe is an 
adequate statement in the order to cover not only the Crowell-Collier 
aspect of the case but any other securities which he might sell in the 
future if the situation warranted it and the Commission saw fit, that 
we could not go in the court and persuade them a contempt of this 
order was appropriate. That is our position. 
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Mr. Lisnman. Mr. Chairman, it is correct, is it not, that Mr. Fox 
in the Boston Post Publishing Co. is attempting to issue certain 
securities under 3(a) (11) of the act? 

Mr. Gapspy. That is right. 

Mr. Lisuman. And it is a fact that the Commission’s attention 
was brought to the matter initially by advice from the regional 
director’s office in Boston of an ad which had appeared in a news- 
paper in Boston ? 

Mr. Gapssy. I so stated in my opening statement, yes. 

Mr. Lisuman. Is it correct that within a matter of days after get- 
ting this advice from the regional director in Boston the Commis- 
sion by telegram ruled, as you have testified, that Fox was not entitled 
to that exemption ? 

Mr. Gapspy. As to certain proposals of his, yes. 

Mr. Lisuman. I just will read the testimony on that. 

Mr. McCautey. May I ask you which date you are referring to, 
Mr. Lishman, which telegram ? 

Mr. Lisuman. The telegram of August 9. Do you have that tele- 

ram before you ? 

Mr. McCautey. Iam going to see if I have it. 

Mr. Lisuman. This telegram of August 9 is to Mr. Fox. 

Mr. Gapssy. As I testified, Mr. Lishman, the telegram was sent 
with reference to two specific proposals of Mr. Fox that were sub- 
mitted for the opinion of the Commission, and the Commission ad- 
vised him that either of those proposals, in their opinion, would be 
exempt under section 3(a) (11). 

Mr. Lisuman. Is it correct that the telegram of August 9, 1956, 
which has been testified to as constituting a ruling by the Commis- 
sion and which was sent to Mr. Fox, president of the Boston Post, 
over the signature of Mr. Blackstone, said : 


The Commission has ruled as follows: No exemption is available under sec- 
tion 3(a) (11) of the Securities Act of 1933 for a proposed offering of 5 percent 
notes and overriding royalty interests in National Gas properties in Pennsyl- 
vania. Consequently, registration is required under that act and also under the 
Trust Indenture Act of 1939. 

Does that correctly state what appears in part of that telegram ? 

Mr. Gapssy. I think so. 

Mr. LisuMan. Is it a fact that the Commission minutes for a meet- 
ing on August 13, 1956, in the afternoon, disclosed that Mr. Barlock 
and Mr. Levy felt that it would be almost impossible to establish that 
the Boston Post was insolvent? 

Mr. McCautey. Will you give us an opportunity to find it? 

Mr. LisuMan. It is page 5, I believe. 

Mr. Gapssy. What is the question ? 

Mr. LisHmMan. Whether or not the minutes of the meeting reflect 
that Mr. Barlock and Mr. Levy felt it would be almost impossible to 
establish that the Boston Post was insolvent. 

Mr. Gapssy. The minutes so state. 

Mr. Lisuman. Returning to this August 9, 1956, telegram, which 
has been testified to as not being a ruling, was the text of this telegram 
ever incorporated in any minutes of the Commission ? 

Mr. Gapssy. No; but the minutes of the Commission refer to it, and 
state that the form was satisfactory. 
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Mr. Lisaman. What minutes are you referring to? 

Mr. Gapssy. The minutes of August 9, 1956, the last paragraph. 

Mr. Lisuman. Which meeting on August 9? 

Mr. Gapssy. At 4:15 p.m. 

Mr. Lisuman. As I read the last paragraph, it states: 

Accordingly, the Commission authorized the staff to advise Mr. Fox by tele 
gram that neither offering of securities by the Post Publishing Co. would appear 
to be exempt from the registration under the Securities Act of 1933. 

Mr. Gapssy. Right. 

Mr. Lisuman. Would you not draw a distinction between the au- 
thorization of permitting the staff to advise Fox by telegram that it 
would appear that the issue was not exempt and the telegram that was 
actually sent, stating that the Commission has ruled ? 

Mr. Gapssy. No. I would draw no distinction between those two. 

Mr. Lisoman. Why wouldn’t you draw a distinction between a 
statement that something would appear and not to be exempt ? 

Mr. Gapssy. I think you are quibbling with words, Mr. Lishman. 
The Commission in its meeting had before it these letters. As those 
letters were submitted to it, the Commission said that it did not a pear 
that these issues would be exempt. The staff left out the ae ‘ap- 
pear.” Thatseems to me not to make the slightest difference. 

Mr. Lisuman. Is it not correct that there had been a difference of 
views expressed, as reflected in the Commission minutes, as to whether 
an exemption existed or did not exist ? 

Mr. Gapspy. The Commission decides those questions. The views 
of the staff are not final. 

Mr. Lisuman. Had not the views of the staff been sent to Mr. Fox, 
to the effect that the staff view was that he was entitled to an exemp- 
tion ¢ 

Mr. Gapssy. I think there was an opinion given orally to Mr. Fox 
to the effect that some one of his offerings would be exempt. I do 
not know that it was these particular ones. Some of his proposals, 
rather. 

Mr. Lasuman. Is it a fact that with respect to the other telegrams 
that were sent to Mr. Fox, which were authorized by the Commission, 
the approval of the telegram is indicated by the spreading of the 
contents of the telegram on the Commission minutes ? 

Mr. Gapssy. I see no significance in that, whatever. 

Mr. Lisuman. No significance ? 

Mr. Gapssy. No. 

We very often authorize the staff to do things without Lorre 
what they have done. We assume that they act in accordance wit 
our instructions. 

Mr. Lisuman. How are rulings customarily made in the Commis- 
sion ? 

Mr. Gapssy. By a vote of the Commission. 

Mr. Lisuman. Was there a vote to make a ruling in this case by the 
Commission ? 

Mr. Gapssy. In the minutes, as I have described them. 

Mr. Lisuman. You are referring to the last paragraph of the min- 
utes for August 9, 1956 ? 

Mr. Gapssy. I am. 
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Mr. Lisuman. In other words, this constitutes a ruling on this mat- 
ter, the words being: 

The Commission authorized the staff to advise Mr. Fox by telegram that neither 
offering of securities by the Post Publishing Co. would appear to be exempt from 
registration under the Securities Act of 1933. 

Mr. Gapspy. I consider that a ruling; yes. 

Mr. Lisnman. Had any investigatory written report been made to 
the Commission wae to this time ? 

Mr. Ganspy. I believe there was a complete oral report at the time, 
as indicated in the minutes. 

Mr. Lisuman. When was the written report made by Mr. Barlock 
and Mr. Levy ? 

Mr. Gapssy. I did not say there was a written report. I said there 
was an oral report, as indicated by the minutes. 

Mr. Lisuman. In connection with Crowell-Collier, which already 
appears in the testimony, and there is an exhibit in evidence, Crowell- 
Collier published notice of the proposals concerning its issuance of 
iiawertible debentures on July 14, 1955, in the New York Times; is 
that correct? 

Mr. Gapssy. July 15; yes. 

Mr. Lisuman. There is testimony here to the effect that Senator 
Bricker had passed on to the Commission a complaint of a constituent 
concerning Crowell-Collier. 

Mr. Gapspy. That is right; concerning certain aspects of the 
financing; yes. 

Mr. Lisuman. There is also evidence that in September 1955 
Crowell-Collier, in its 8-K report filed with the Commission, showed 
the transaction concerning the issuance of the convertible debentures? 

Mr. Gapssy. That is correct. 

Mr. Lisoman. And there has been testimony that the Commission 
would have had no jurisdiction at that stage of the proceedings to 
take any action whatsoever against Crowell-Collier; is that correct? 

Mr. Gapspy. I do not think that is a correct statement; no. 

Mr. Lisoman. What is a correct statement ? 

Mr. Gapssy. The correct statement would be that the Commission 
had no jurisdiction insofar as the transaction itself is concerned relat- 
ing to the laws of Delaware, which would govern the question of the 
preemptive rights of stockholders. That is first. 

In the second place, the Commission did have jurisdiction, of 
course, over the sale of the debentures. But the form 8—K indicated 
no reason for the Commission assuming to interfere with that. 

Mr. Lisuman. In the Yow case, what was there before the Commis- 
sion which indicated that he was not entitled to the exemption under 
3(a) (11)? 

Mr. Gapssy. The facts of the case. In each one of those proposals 
to which the Commission addressed itself, there were very definite 
limitations. 

For example, there are two letters dated August 8 to which the 
Commission was referring, and the first of these proposed to issue 
notes secured by a mortgage on leasehold interests in Pennsylvania, 
containing as a bonus certain overriding royalties in the gas leases 
owned by the corporation. 
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The second letter proposed to borrow $700,000 and secure them by 
certain real estate located in Boston, and distribute them for the 
persons who are presently creditors of the corporation. 

Neither one of those proposals did the Commission think fell 
under the definition of interstate offerings, under section 3(a) (11), 
or a private offering under section 4(1). 

Mr. Lisuman. Mr. Chairman, I have before me a copy of a memo- 
randum from Mr. Kendrick, regional administrator, from Mr. Man- 
uel F. Cohen, Chief Counsel, Division of Corporate Finance, dealing 
with those Post Publishing Co. matters, dated July 20, 1956, 

Mr. Gapssy. July 20? 

Mr. LisHMan. Yes, sir. 

Mr. McCautey. Mr. Lishman, we had not anticipated that we 
would be going into these aspects of the Boston Post matter this 
morning, and we have sent over for our files. We do not immediately 
have a copy of this specific memorandum that you are speaking about, 

Mr. Lisuman. I will read this paragraph, and let you see it. The 
third paragraph reads: 

Under the standards of section 3(a) (11) the fact that the properties to secure 


the notes lie outside Massachusetts or the fact that Mr. John Fox is to transfer 
the property to the company would not, as such, make the exemption unavail- 


able. 

I will show this to you. 

Mr. Gapssy. That is all right. That was an opinion by Mr. Cohen 
with which the Commission could not agree. You must remember 
that many facts were developed after that matter was submitted to 
Mr. Cohen, which did not appear on July 20. It is a different set 
of facts entirely. 

The Cuatrman. Did you get that straightened out? 

Mr. Lisoman. Yes, sir. 

The Cuarrman. Mr. Bennett wanted to ask a few questions before 
you got into anything else. 

Mr. Lisuman. I have just one question and I am going to stop. 

In the case of Crowell-Collier, is it not a fact that the Commission 
was on notice that there was going to be a claimed exemption on a 
very important issue, where there was a very unusual conversion 
rate available for a select group of insiders, and yet it undertook to 
take no speedy, expeditious action, comparable to that with which 
it went and proceeded against Mr. Fox ? 

Mr. Gapssy. I will let Mr. Woodside answer that. I cannot agree 
with your characterization. 

Mr. Woopsipr. Mr. Lishman, in the Boston Post case, from the 
15th or 16th of July, whatever the date of the incoming inquiry 
field office was 

Mr. Lisuman. The 16th. 

Mr. Woopsipr (continuing). The Commission was faced with an 
inquiry from a member of the public as to its views as to whether or 
not the Commission was of the opinion that an exemption might be 
available. So that it had before it a question to which a citizen was 
entitled to an answer, and the Commission was doing its best to give 
him an answer. 

In the Crowell-Collier case, there was an 8-K filed, as required by 
the statute, reporting a transaction, a sale of securities. On the face 
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of it, there was no reason to question the claimed exemption. Since 
on the face of it there was no reason to question the claimed exemption, 
it was not questioned. It is just as simple as that. 

Mr. Lisuman. I would like to refer to the letter from Senator 
Bricker’s constituent, because my recollection is he does refer to this 
transaction. 

Mr. Gapssy. Mr. Lishman, as I have said so many times, the only 
question that letter brings up is whether the Securities and Exchange 
Commission could force the company to make the debentures available 
to the stockholders for purchase, under their preemptive rights. I 
quote from his letter: 


The bonds and warrants should have been offered to present shareholders. 


That is the only question that was raised in that letter. 

Mr. Lisuman. He said more than that, if I may respectfully state. 

Mr. Gapssy. He pointed out that the issue was 

Mr. Lisuman. I would like to read exactly what he said, because 
this was really a call for help by a stockholder in grievous distress. 

Mr. McCau.zy. No, no. 

Mr. Gapssy. I do not think that is a fair characterization. 

Mr. LisuMan. You have been characterizing it on a very narrow 
basis. I will read the words. 

Mr. Gapssy. They speak for themselves. 

Mr. Lisuman. The third paragraph: 


I am a small stockholder of Crowell-Collier Publishing Co. Recently, the 
officials voted themselves stock offerings at attractive prices— 


this is important— 





and more recently, last week, the company was quickly refinanced through the 
sale of debentures and stock warrants which were sold only to a select few at 
below their true value. I objected to this, without results. 

Mr. McCavutry. Would you read the next sentence, please? It is 
one letter, Mr. Lishman. Would you read the next sentence, please? 

Mr. LisomMan. The whole letter is in here, and I am perfectly satis- 
fied to read the next sentence, to which you confine your attention 
exclusively, and that is this: 

I stated in my letter to Crowell-Collier Publishing Co. that the bonds and 
warrants should have been offered to present shareholders. 

That is in the letter— 

Mr. McCautery. Surely. 

Mr. LisuMAn (continuing). And that is on which you concentrate 
your attention. I would rather have attention concentrated on the 
third paragraph. 

Mr. Gapssy. We do not have jurisdiction, Mr. Lishman, as I told 
you before, over the actions of the stockholders and the directors 
of Crowell-Collier in setting the price at which they sell their se- 
curities. It isnot within our power. 

Mr. Lisuman. Your attention was called that a select few were 
getting securities at a bargain price in a company in which this small 
shareholder was involved. 

Mr. Gapspy. I told Mr. Bennett yesterday that thas is a matter for 
the courts, not for us. We have no jurisdiction. 

Mr. LisumMan. Why wasn’t it a matter for the courts in the Fox 
matter? 








4854 REGULATORY COMMISSIONS AND AGENCIES 


Mr. Gapssy. I do not quite understand that question. 

Mr. McCautey. May I answer that? 

Mr. Gapspy. All right; go ahead, if you can. 

Mr. McCautey. The clear answer to that, Mr. Lishman, was this— 
that when Mr. Fox sent his prospectus down on the 15th of August he 
said in his letter, which the Chairman read in his statement, that he 
may go ahead and distribute these debentures before the Commission 
took any action because his financial situation was in a rather poor 


shape. 

the Commission has no power to issue an order to Mr. Fox saying, 
“You cannot sell those debentures.” If the Commission disagreed 
with Mr. Fox and if he had gone ahead and sold the debentures or the 
bonds without having waited for the Commission’s action, we would 
have had either of two choices—to do nothing, or to test it in court. 

In the final analysis, it would have had to have been tested, if we 
thought it should be tested, in the courtroom, just the same as the other 
one. 

The Cuarrman. May I interject there? 

But the fact remains, Mr. McCauley, in the Fox case you took your 
action before any action was taken by Fox, and you wired him accord- 
ingly and told him to could not do it. However, in the Crowell-Col- 
lier case you took no action at all until after the debentures had been 
sold. 
Mr. McCavtey. There is a factual explanation for that, Mr. Harris, 

In the first place, Mr. Fox did not start writing to the Commission 
with respect to these things in July. We have a letter in our file which 
goes all the way back to a proposal in June, in which Mr. Fox commu- 
nicated with the Commission and asked for its opinion. 

There is no indication in the record that as of the time of the dis- 
tribution of the Crowell-Collier debentures in August that the Com- 
mission had notice of it because any opinion was requested. 

Mr. Fox placed this right in the Commission’s lap and asked, in 
effect, for what we call a “no action letter.” Not only one letter, Mr. 
Harris, but if the subcommittee is going to go into this, I think we 
should furnish it to you, for your record, copies of all the transactions 
and proposals that Mr. Fox had in mind. 

The CuHamman. We would be glad to have that. I think we havea 
lot of it. I do not like to accumulate a lot of repetitious material. 
Anything we do not have in the record should be complete. 

Certainly, Mr. Fox has said some things that cannot be condoned, 
and some actions that he took are not in accordance with the kind of 
procedure that is acceptable. But when you look at the heart of the 
thing, you have got to admit that Fox was an applicant for a television 
station up there, which was in a comparative case, and Mr. Fox was 
involved with the Boston Post and the real estate problem there, then 
in connection with the oilfield. 

He was moved in on all sides at the same time. That is something, 
I think, that has been overlooked by a good many people. 

Now, whether that was all concident or not is something else. But 
it does remain a fact that that is what happened to him. Maybe it 
should have been. The Internal Revenue Service slapped a lien on 
him for $1,600,000, and then after the damage was done admitted that 
87 percent of it was not justified. 
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Mr. McCautey. That was personal. 

The Cuairman. I certainly do not condone some of the things that 
Fox did in coming down here, and two or three things that he said 
and the way he did things. But, on the other hand, I think we have 
got to look through the screen and see what happened. 

Mr. McCautey. I would only add to what you say, sir, that from 
the Commission’s point of view the information that we had was prior 
to these ads appearing in the newspaper. The paper had not been 
published on one day on account of difficulties with employees. 

We also understood that Mr. Fox owed some back wages to the 
employees, and that an ultimatum had been issued to him. 

If he could have sold all of these things intrastate, the only prob- 
lem he had with the Securities and Exchange Commission, under the 
statute which you gave us, is that he made the proper disclosures which 
would have taken away our jurisdiction under section 17, the fraud 
section. 

This was a company that was in a very critical condition, and the 
Commission had a tough problem here. They sent two men up there 
on a Saturday and on a Sunday. They worked all day to try to bring 
out the information that would be necessary to unica to the dis- 
closure requirements in this type of a transaction, to avoid any ques- 
tion as far as 17 is concerned. 

Nobody is suggesting that Mr. Fox wanted to get involved in a 
fraud, either. But the fact is that that company had not had any 
audited books for several years when Mr. Fox was in there. When 
our men went up there and looked at it that was the situation. 

This was a tough case, Mr. Harris. It required careful and prompt 
consideration. Two of our men gave up a Saturday and Sunday to 
go over the job with them. 

The Crarrman. It is very obvious that it was very prompt. The 
purpose of this discussion is not to air out again whether or not the 
action in Boston on Fox was correct or incorrect. It has already been 
done. But the discussion this morning is for the purpose of com- 
paring the prompt action taken in the case of Fox and the time limita- 
tion that transpired in connection with the Crowell-Collier problem. 
That is purely from the standpoint of trying to develop this on the 
basis of the administrative action. 

Mr. Gapssy. Mr. Chairman, I do not think the two cases are at all 
comparable. As I look at this record, in the Fox case there was an 
imminent possibility of illegal sales which was before the Commission 
and which, if they could possibly do it, they ought to stop. 

In the Crowell-Collier case, Mr. Lishman to the contrary, the letter 
which was forwarded by Senator Bricker gave us no indication that 
this was not a perfectly legitimate issue, under the statute. I do not 
care whether it was at a price that the board of directors set, which 
was too low. I do not care whether the insiders were getting profits. 
As far as we were concerned, it gave us no indication that there was 
any illegal distribution of the securities in the wind. 

The form 8-K in September gave us no indication that the dis- 
tribution which had occurred was illegal. It was not until much 
later that we had any indication that Crowell-Collier had disobeyed 
the law. 
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In the Fox case, we were under notice that Fox himself came to 
us and asked us if this distribution would be contrary to the law, and 
we told him it would. We tried to straighten him out to the best of 
our ability so that he could issue it. 

The CHarrMan. Yes, that is true. 

Mr. Gadsby, you also yourself have testified that there was a viola- 
tion of section 5 

Mr. Gapspy. There was unquestionably a violation of section 5 in 
connection with Crowell-Collier. 

The Cuarrman. And you had the memorandum of the first inquiry 
into it. 

Mr. Sarcent. That was in July, 1946, a year after the debentures 
had been sold. 

Mr. Gapssy. We knew nothing about the violations at the time. 

The Cuamman. We have already been over that. There is no need 
to rehash it on the record again. 

Mr. Gapssy. I want to make it clear on the record there is no com- 
parison between the two cases being made. 

The CuatrMan. I am sure taking the cases themselves there is not, 
but the question of the promptness of the action at the time is one 
that I think is appropriately raised, and in the interest of the Com- 
mission, and the Commission’s work, it should be explained. The 
record should be made very clear. 

Mr. Gapssy. Is there any question of what the record shows? 

The Cuatrman. Mr. Bennett has a question. 

Mr. Bennett. Mr. Chairman, I do not want to go over the Yow 
case again, but I do think that the Commission is to be commended 
for the action it took with respect to Mr. Fox, because obviously, on 
the basis of the record of our testimony, had the Commission not 
intervened he would have successfully unloaded some several million 
dollars of worthless securities on the public. 

Mr. Gapssy. That is begging the question, Mr. Bennett, as against 
the Massachusetts blue sky y “authorities, but go ahead. 

Mr. Bennett. I did not ask any questions, Mr. Chairman. I was 
just making a comment that I think, irrespective of what the Com- 
mission’s intention may have been, or what authority it may have 
had with respect to Fox, I think certainly you acted in the public 
interest, because obviously a great swindle and fraud would have 
been perpetrated had you not t: faken the action which you took. 

That brings up to my mind some questions about what authority 
the Commission does have in respect to these matters. A sale of securi- 
ties privately placed and not sold to the public is exempt from regis- 
tration. Does the statute require that when an issuer wants to make 
a private placement of securities that he must first apply to the 
Commission for authority to do so? 

Mr. Gapssy. No. 

Mr. Bennett. Is there any requirement that he give notice to the 
Commission that he intends to make a private placement / d 

Mr. Gapssy. No. 

Mr. Bennetr. So that an issuer reads the statute and determines 
for himself whether the particular issuance of securities qualifies for 
an exemption. If he thinks it does, he makes no report to the Com- 
mission, goes ahead and handles the sale without registration ? 
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Mr. Gapspy. That is right. 

Mr. Bennett. So that under the practice, the Commission cannot 
know unless somebody involved in the issue tells them about the issu- 
ance of the securities before it actually happens? 

Mr. Gapssy. That is right. 

Mr. Bennett. Now, when it happens, when a private placement is 
made and the Commission finds out about it, and the Commission looks 
into the situation and it comes to the conclusion that the particular 
sale did not qualify for an exemption, what then are your powers? 
What action can the Commission take ? 

Mr. Gapspy. We may act to compel the company to register the 
securities. We may bring injunctive action against further des alings 
in those securities, or any others, by the underwriters or the com- 
pany. We may file with the U.S. Attor ney a criminal reference under 
section 32. That comes pretty close to being all. 

Mr. Bennett. Can you apply for an injunction to require them to 
register ? 

Mr. Gavspy. Oh, 3 yes; mandatory injunction. 

Mr. Brennerr. But after the sale has been made, the horse is out 
of the barn, is it not ? 

Mr. Gapsspy. The horse has been stolen. 

Mr. Bennerr. Do you see any need for—or do you see any necessity 
or advantage of making an issuer, when he attempts to privately sell 
his securities, to notify the Commission, or to obtain in advance 
permission to do so? 

Mr. Gapssy. As we said yesterday, Mr. Bennett, such legislation 
could be drawn and could be administered. I think it would be 
expensive. And the legislation would have to be very carefully 
drawn. 

But it could be done. 

Mr. Bennerr. Now, if a person comes in, I think, under section 4 
(b)—I may be wrong about that 

Mr. Gapssy. The private offering ? 

Section 4(I). 

Mr. Bennett. I am referring to the $300,000. 

Mr. Gapssy. That is section 3(b). 

Mr. Bennetr. Now, in that situation, the issuer has to come before 
the Commission and get that exemption ; does he not ? 

Mr. Gapspy. Congress in section 3(b) said that issuers of securities 
in amounts up to $300,000 may be exempted under the rules and 
regulations adopted by the Commission. 

Mr. Bennett. Yes. 

Mr. Gapssy. Our rules require them to make certain tilings with the 
Commission before the exemption is available. 

Mr. Bennetr. That is right. So that the Commission, before an 
issuer getting advantage of that exemption, the Commission has to 
take some affirmative action. 

Mr. Gapspy. That is right. 

Mr. Bennett. I think that is a very proper thing. And there if 
he files under the procedures set out for this $800,000 exemption, if the 
Commission is of the opinion that registration of the securities should 
be done, or that the exemption should not be had, they can stop it. 

You have adequate remedies available. 
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Mr. Gapssy. We have adequate remedies. 

Mr. Bennett. I can’t see any difference between requiring an issuer 
to sell him $300,000 in securities as against no simpler requirement 
of an issuer selling millions of dollars of securities by private place- 
ment where apparently under existing law he uses his own discretion. 

And if there had been any wrongdoing, there is not much consola- 
tion if the fraud had been perpetrated in later requiring registration, 
is there? 

Mr. Gapssy. The statute is so written, Mr. Bennett, at the present 
time. 

Now, it is just a question of how far Congress wishes to go in con- 
nection with these exemptions in sections 3 and 4 of the act. The 
exemptions rather in 3(a) and 4 of the act. Section 3(b) we have 
already referred to. The mechanics can be worked out whereby 
the staute may require one claiming exemptions under section sub- 
sections of sections 3 and 4 to apply to:'the Commission. As I said 
before, it will be expensive, and it will require a substantial addition 
to our investigatory staff. 

It was testified yesterday that there were about apparently some 
40,000 issues in the State of California alone which made use of the 
intrastate or private offering exemption. 

Mr. Bennett. But if the 

Mr. Gapsspy. We would have to investigate each one of those things 
before they could take place. 

Mr. Bennett. Well, would you? 

I mean if you required, for example, an issuer to file an affidavit 
with the Commission, or file a sworn statement with the Commission 
that particular securities were being offered privately and were not 
being offered to the public, or were being offered for the Hog exp of 
investment—in other words that they were being offered for the pur- 
poses, the intentions, of the exemption. Then wouldn’t the Com- 
mission be on safe ground in going ahead and ignoring it if the com- 
pany then violated the act they would certainly be responsible for 
perjury for misstatements. 

Mr. Gapssy. But Mr. Bennett, the damage will have been done. If 
the company is disposed to violate the act, it is not going to stop at 
filing statements which will be on their surface in accordance with the 
act. 

Mr. Bennett. Well, at least, as it stands now, there is no penalty 
against perjury or against misstatements. There is nothing affirma- 
tive that a company has to do. That is the thing that disturbs me. 

Mr. Gapssy. But there are rather severe penalties—there are rather 
severe civil penalties if they violate the statute. 

Mr. Bennett. In your written statement on page 18, you said: 





In the Commission’s view, the significance of the Crowell-Collier case lies not 
so much in the facts and details of the transactions of Crowell Co. as a company, 
but rather with the widespread practices and attitudes which had gradually de 
veloped over a period of time on the part of many people in construing certain 
exemptive provisions of the Securities Act. 

The case demonstrated in our opinion the need for a clear public investigation 
by the Commission of its views as a guide for the financial community with re 
spect to the practices revealed in the course of the investigation and relation to 
the interpretation and administration of the Securities Act. 

Then we issue a public release. 





arse A 


REGULATORY COMMISSIONS AND AGENCIES 4859 


What specifically are these widespread practices to which you re- 
ferred ? 

Mr. Gapssy. Perhaps Mr. Woodside can explain it in more detail 
and more accurately than I can. May I ask him to answer that 
question ? 

Mr. Woopsipg. Mr. Bennett, I think perhaps you will recall more 
clearly than some of the members of the committee that in 1955 there 
was a tremendous surge of financing. You remember we had hearings 
under 3(b) on the uranium matter. 

And in the course of the Commission’s work in connection with 
that tremendous surge of financing, we sent a task force out into the 
West to take a look at what was going on. And I think that marked 
the beginning of a realization on the part of the Commission that there 
was developing quite a bit of reliance upon the intrastate exemption 
and the private placement exemption under circumstances that raised 
doubts in the minds of our field offices, our regional administrators, as 
to whether the claims of those exemptions were really bona fide. 

During the past few years—and this is also, I think, an aspect 
of the tremendous surge in financing—the Commission has had pre- 
sented to it voluntarily by counsel from all over the country, questions 
such as that presented to us in the Yow case. Somebody has bought 
some securities in a private placement, and then places an order with 
a broker-dealer to sell those securities, and the broker-dealer has 
doubts as to whether or not he will be violating the law if he does take 
the order. 

So he asks the seller to get some expression from the Commission 
as to whether in the Commission’s view that security was free for sale. 

Now, as I say, those inquiries have come in in increasing frequency, 
and the Commission has been faced with numerous inquiries as to 
whether people could take them for investment, who then in the space 
of a few months wished to resell, were free to do so. 

In other words, it became apparent that in many instances secur- 
ities sold in private placements were very shortly thereafter being sold 
by the purchaser. 

The thing reached a point where the Commission, in the middle of 
1956, wrote a section in its report to the Congress which was published 
in January 1957 which I think I will read to you. 

And this is from a description of the Commission’s enforcement 
program in its annual reports, and this was written at the time our 
annual report drafts were always written; that is, the middle of the 
year. 

Sales of unregistered securities based on claimed exemptions: It appears 
that a substantial but undetermined number of securities have been sold in vio- 
lation of the registration prospectus and antifraud provisions of the Securities 
Act pursuant to claimed exemptions which in fact were not available. We 
believe that these sales have been made in the main under claims of exemption 
pursuant to the so-called private offering exemption, section 4(1), and the 
intrastate exemption, section 3(a) (11). 

In most of these cases the Commission has no means to discover facts showing 
the unavailability of a particular exemption until it receives, months after sales 
have been made, reports or complaints from unwary public investors who have 
been taken for substantial sums. The Commission has increased its efforts to 
make factual discoveries of sales made without registration at the earliest 


opportunity in order to determine the availability or unavailability of these 
exemptions. 


And thus to take legal action to afford the protection to public investors con- 
templated by the Securities Act. 
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And I think all we were trying to say was that if what appeared 
to be—if what appeared to have occurred in the Crowell-Collier case 
was established as in fact having occurred, it would be another illus- 
tration, and a concrete one, of an approach to the private placement 
exemption by issuers and others which reflected upon perhaps the 
bona fides of the claimed exemption, and would indicate that the Com- 
mission ought to make a pretty clear public expression in some fashion 
as to how this thing should be handled. 

Mr. Bennerr. What good would that do? What you were saying 
there—and I think I agree with what you said—in substance, is that 
the Commission recognizes all these abuses, yet under existing law 
it is powerless to do much about it. 

In other words, by the time you get a complaint, the issuer has taken 
advantage of the exemption, the fraud has been perpetrated, and it 
is too late to do anything about it. 

Mr. Woopsine. Well, two things 

Mr. Bennert. The security owner or the security purchaser then 
doesn’t have advantage of the civil penalty section of section 11, does 
he, any more than he does under the sale of these 3(b)’s? 

Mr. Woopsine. There can be no liability under section 11 in the ab- 
sence of a registration statement. 

Mr. Bennett. Right. 

Mr. Woopsine. But there is an absolute liability under 12(1), if the 
facts are known. 

Mr. Bennett. But that applies only to the issuer himself, doesn’t 
it ? 

Mr. Woonsiwe. No; that liability runs against the seller. 

Mr. Bennett. Is that civil liability ? 

Mr. Woopsine. Yes, sir. 

But two things came out of the publication of the Commission’s 
release in the Crowell-Collier case, 3825, which I think has been good. 
As a result of that release, we need a very substantial increase in the 
instances in which people seeking to rely on a section 4(1) exemption 
inquired in advance as to whether or not in the Commission’s views 
it would be safe to rely upon the exemption. 

And we know from our dealings with counsel around the country 
that they have modified their practices in many instances with respect 
to the type of investment letter taken and with respect to the inquiries 
made as to how the securities are, in fact, sold. 

I think both of those results have been good. And I think so long 
as the exemptions are self-operative, as they are, that the publicity 
that is given to a case such as the Crowell-Collier case probably repre- 
sents the most effective means by which the Commission can make 
known its views as to the construction of the statute. 

Mr. Bennett. But that is a wholly voluntary thing that you are 
talking about. I agree it is wholesome that people write in and get ex- 
pressions of opinion. But if they don’t feel they should do so, there 
is no obligation on their part. 

People who are operating on the fringes and are interested in shady 
deals in dealing with the public, those are the types that generally 
would be inclined to make a clear presentation to the Commission to 
get their opinion. But in any case, you don’t have the right—or 
does the Commission have the right to give them clearance under 
existing law ? 
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Suppose I want to make private placement. I write in and ask 
you, can I do this? Can you give me permission to do it? 

Mr. Woopsipr. No, sir. All that we can do is, in effect, give to a 
person, as we did to "Mr. Fox, what in effect is an indication of the 
Commission’s views as to how they believe the statute applies to his 
facts. It has no binding effect whatever. 

Mr. Bennett. Another difficulty, it seems, is that you don’t have 
any clear-cut definitions in the law or probably in your regulations 
upon which you could determine or upon which you could guide 
people that are issuing these securities wpon—well, how long must 
they hold them after they have been privately placed? 

People can change their mind. An insurance company may buy 
an entire issue, or a bank may buy an entire issue today; and a week 
from today, for perfectly valid reasons, they may decide that they 

want to get rid of that and invest their money in something else. 

Now, they may be perfectly honest in doing that. If they are, I 
suppose there is no fraud involved. They should have the right to 
do it. But, on the other hand, you leave open, it seems, on that ques- 
tion, whether you in good faith in the first instance intended to 
purchase these securities or sell them and purchase them for invest- 
ment only, or whether it is a subterfuge to avoid the registration 
provisions and by holding them for a period of time unload them. 

It seems that something could be done to make a better, more work- 
able, operation of this exemption than what we have today; because, 
obviously, according to the Commission, there have been abuses on 
a wide scale, as the chairman said in his statement. 

We had that widespread abuse in the case of uranium securities, 
where they sold them under the 3(b) exemption—the $300,000 or 
under—and thus avoided any civil responsibility on the part of any- 
body connected with the operation. 

I think in the public interest both the Commission and this com- 
mittee ought to deal with this problem—ought to give it more con- 
sideration with a view of trying to find a better solution to the han- 
dling of this thing than we have in the past. 

The question has been before the Commission for a long time. It 
has been before this committee and before subcommittees of this com- 
mittee for 7 or 8 years that I know of. 

And yet we haven’t come up apparently with any answer other 
than having the Commission make some public statement about what 
they feel these people should do. 

Don’t you think, Mr. Chairman, that the ( ‘ommission could: con- 
structively give this matter further consideration in view of possible 
legislative amendments to the act to make it more sound in the public 
interest ? 

Mr. Gapssy. I think we have already indicated that we would con- 
sider such possible amendments and report back to your subcom- 
mittee. 

Mr. Bennett. That is all I have. 

The Cuairman. Did you have anything, Mr. Lishman? 

Mr. LisumMan. No,sir. 

The Cuamman. Mr. Gadsby, I had not anticipated that we would 
take so much time back on the Crowell-Collier matter this morning. 
But I did have just one other question. 
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It is not particularly related to Crowell-Collier, but it deals with 
the same subject matter, to just see what your reaction or you opinion 
might be. 

When the Investment Company Act of 1940 was enacted, investment 
companies, of course, became subject to regulation by the Commis- 
sion. 

Now most, if not all, of the investment companies—perhaps all of 
the investment companies at that time—were comparatively small. 
Especially in comparison with the present sizes today. That is true, 
isn’t it? 

Mr.Gapspy. That is true, yes. 

The CHaimrman. Now, have we not experienced and observed that 
the growth of these companies has been quite rapid 

Mr. Gapssy. As I recall the figures, Mr. Chairman, in 1941 when the 
investment companies first registered under the 1940 act, the total 
assets were about $2 billion of all the companies so registering. 

At the present time the total assets are upward of $16 billion. 

The Cuarrman. Now, it is a fact that one company—and maybe 
more; I don’t know—has total assets of more than a billion dollars, 

Mr. Gapspy. Oh, several of them, yes. 

The CHarrman. And there are a good many that have assets of 
$500,000 or more. 

Mr. Gapspy. Quite a few; yes, sir. 

The Cuarrman. Then you get in the lower range and I imagine 
some companies with a hundred thousand or more. 

Mr. Gapssy. There are two companies that started out within the 
last month from scratch which, one of which had assets, initial assets 
of over a hundred million; the other well over 200 million. 

The CHarrman. Conceding the soundness of the investment com- 
pany function, I wonder what your reaction would be with reference 
to giving consideration to the size of such companies and their con- 
tinuing growth ? 

In other words, I wonder if it might be advisable for Congress to 
take a look at that situation in the public interest; that is, with a 
view of perhaps providing some limitation of the size of such com- 
panies? 

Mr. GapsBy. The limitation on the size of companies was origi- 
nally proposed prior to 1940 during the debate in connection with the 
act. 

It was determined not to—Congress at that time determined not to 
impose any specific limitation, but did put in section 16 of the Invest- 
ment Company Act which directs—or rather 14 of the Investment 
Company Act—which directs the Commission to conduct studies into 
the size of such companies and their effect in various ways upon the 
economy and upon the market. 

Such study is currently being conducted by the Commission. Funds 
therefore have been appropriated by the Congress in fiscal 1938 and in 
fiscal 1939—rather 1958 and 1959—and we are asking for additional 
funds in 1960. 

The study is being conducted under contract with the Wharton 
School. And it was actively started last April or May. I think we 
finally closed our contract at that time. And it is being actively pur- 
sued at the present time. A questionnaire has been drafted and is 
being sent out to gather the underlying data. 
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And eventually, of course, we will consider that with reference to 
possible recommendations for legislation. 

The CHarrMan. Now, how long do you anticipate it will take to 
conclude this study ? 

Mr. Gapssy. It is a very substantial study and would run over a 
period of—I can’t say that it would be less than 2 years. 

The Cuartrman. Now, how long do you anticipate it will take to 
started last April or 

Mr. Gapssy. It started in the middle of the year. 

The Cuatrman. This year or last year? 

Mr. Gapssy. Last year. 

The Cuarman. I believe you said the contract was consummated 
in April or May of this year. 

Mr. Gapssy. Around there; yes. 

The Cuarrman. Well, naturally the control of such companies, 
with assets of a hundred million or more, or a billion dollars, does rest 
with relatively few individuals; that is, the officers and directors of 
these respective trusts; isn’t that right ? 

Mr. Gapspy. The trusts are—or the companies are run by their re- 
spective board of directors or trustees; yes, sir. 

The Cuatrman. Now, are you in a position to state or have you ob- 
served whether or not the continuous and increasingly large purchases 
by trusts has reduced the available supply of stocks to the extent that 
the activities continue to bring higher prices on national securities 
exchanges ? 

Mr. Gapspy. I think that is one of the subjects of the study. 

The Cuarman. That is a part of the study ? 

Mr. Gapspy. Yes. 

The CHarrman. Well, it is very interesting. And I am sure that 
this committee will be interested in the outcome of it. 

Does anyone else have any other questions ? 

Mr. Hale? 

Mr. Haz. Mr. Gadsby, at the present time many banks have a 
practice of putting trust funds, funds of which they are trustees, 
into an investment fund which they create, so that anybody who leaves 
money in trust to the X national bank, the money automatically goes 
into this fund. 

Now, who, if anybody, scrutinizes those funds or reviews them or 
has anything to do with them ? 

Mr. Gapspy. I assume the bank examiners. 

Mr. Hater. Would the bank examiners have jurisdiction ? 

Mr. Gapssy. I assume so. We certainly have no jurisdiction. 

Mr. Hate. You say you assume so. Do you know? 

Mr. Gapspy. I don’t know, Mr. Hale. Unquestionably the State 
and national bank examiners have authority to audit the trust funds 
of any bank. 

Mr. Hate. The Securities and Exchange Commission in any event 
has no jurisdiction over funds of that kind while there is no offering 
to the public. 

Mr. Gapssy. There is an expression exemption in section 3, subsec- 
tion—rather 3(c) (3) of the Investment Company Act of 1940 apply- 
ing to that situation. 
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Mr. Hatz. Now, it would seem to me that the practice is a good 
practice if the funds which these banks administer are well admin- 
istered. Otherwise it is a very bad practice. 

Mr. Gapspy. Under the law that is not our function to criticize, 
It is up to the bank examiners, and the applicable State and Federal 
law, of course, governing investment by fiduciaries. 

Mr. Hatz. On the other hand, I can see some bank examiners per- 
forming the function which is radically different from the ordinary 
function of a bank examiner, isn’t it ? 

Mr. Gapspy. I am not sufficiently familiar with the banking laws 
to state. But it is my understanding that they are required to com- 
pare the investments with the permissible investment under the Fed- 
eral and State laws regarding fiduciaries and to make sure that 
they comply with those statutes. 

Of course, in some States there is a great deal of latitude given to 
a fiduciary and his investments. In other States they are very much 
more confined. That is one of the duties of the bank examiners to 
make sure that the investment complies with the statute. 

Mr. Hate. That is all. 

The CHatrman. Now that concludes the Crowell-Collier matter 
again, at least for this time. 

It is a rather interesting example I should think in the study of 
the act itself and the administration of it. 

Now, I believe you said, Mr. Gadsby, that you had filed the code of 
ethics which your Commission adopted. 

Mr. Gapssy. We have copies of that which I think are available. 

The CHatmman. I think each one of us has copies here on our 
desk now. 

You indicated that you might give a brief explanation of the back- 
ground. And any comment that you may have on it. 

Mr. Gapspy. In large measure, Mr. Chairman, the canon of ethics 
dated July 22, 1958, which has been furnished to you is self-explana- 
tory. As indicated in the preamble to that canon of ethics, the Com- 
mission has had in effect for a number of years certain specific rules 
governing the conduct of the Commission and the employees. Those 
rules were codified in 1953 and placed in the present form which is 
repeated in the preamble. 

It might be very easily maintained that the codification—that the 
1953 codification is ample to cover almost any situation that might 
come up in the course of the Commission’s work. 

However, we felt that some more detailed and definitive statement 
might be desirable and, consequently, the document which is before 
you was drawn up at that time. 

The basis for the canon of ethics is the canon of ethics for the judi- 
cial branch, which was adopted by the American Bar Association. 
And it has changed materially to fit itself to an administrative body 
rather than a judicial body. Rather than go through it item by 
item which would perhaps unduly burden the record in this matter, 
I would suggest that we would be very happy to discuss any par- 
ticular items or any particular questions that you gentlemen may 
wish to bring to our attention. 
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The Cuarrman. I think for the record we will include this in the 
record at this point. 
(The document follows :) 
JULY 22, 1958. 


SANONS OF ETHICS FOR MEMBERS OF THE SECURITIES AND EXCHANGE COMMISSION 
PREAMBLE 


Members of the Securities and Exchange Commission are entrusted by various 
enactments of the Congress with powers and duties of great social and economic 
significance to the American people. It is their task to regulate varied aspects 
of the American economy, within the limits prescribed by Congress, to insure 
that our private enterprise system serves the welfare of all citizens. Their 
success in this endeavor is a bulwark against possible abuses and injustice 
which, if left unchecked, might jeopardize the strength of our economic 
institutions, 

It is imperative that the members of this Commission continue to conduct 
themselves in their official and personal relationships in a manner which com- 
mands the respect and confidence of their fellow citizens. Members of this 
Commission should continue to be mindful of, and strictly abide by, the standards 
of personal conduct set forth in its Regulation regarding Conduct of Members 
and Employees and Former Members and Employees of the Commission, most of 
which has been in effect for many years and which was codified in substantially 
its present form in 1953. Rule 1 of said Regulation enunciates a General State- 
ment of Policy as follows: 

“It is deemed contrary to Commission policy for a member or employee of 
the Commission to— 

“(a) enguge, directly or indirectly, in any personal business transaction or 
private arrangement for personal profit which accrues from or is based upon 
his official position or authority or upon confidential information which 
he gains by reason of such position or authority ; 

“(b) accept, directly or indirectly, any valuable gift, favor, or service 
from any person with whom he transacts business on behalf of the United 
States; 

““(e) discuss or entertain proposals for future employment by any person 
outside the Government with whom he is transacting business on behalf of 
the United States; 

“(d) divulge confidential commercial or economic information to any 
unauthorized person, or release any such information in advance of author- 
ization for its release; 

“(e) become unduly involved, through frequent or expensive social 
engagements or otherwise, with any person outside the Government with 
whom he transacts business on behalf of the United States ; or 

“(f) act in any official matter with respect to which there exists a personal 
interest incompatible with an unbiased exercise of official judgment. 

“(g) fail reasonably to restrict his personal business affairs so as to 
avoid conflicts of interest with his official duties.” 

In addition to the continued observance of these foregoing principles of per- 
sonal conduct, it is fitting and proper for the members of this Commission to 
restate and resubscribe to the standards of conduct applicable to its executive, 
legislative and judicial responsibilities. 


1. CONSTITUTIONAL OBLIGATIONS 


The members of this Commission have undertaken in their oaths of office to 
support the Federal Constitution. Insofar as the enactments of the Congress 
impose executive duties upon the members, they must faithfully execute the 
laws which they are charged with administering. Members shall also carefully 
guard against any infringement of the constitutional rights, privileges, or im- 
munities of those who are subject to regulation by this Commission. 


2. STATUTORY OBLIGATIONS 


In administering the law, members of this Commission should vigorously en- 
force compliance with the law by all persons affected thereby. In the exercise 
of the rule-making powers delegated this Commission by the Congress, members 
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should always be concerned that the rule-making power be confined to the 
proper limits of the law and be consistent with the statutory purpose expressed 
by the Congress. In the exercise of their judicial functions, members shall 
honestly, fairly and impartially determine the rights of all persons under the 
law. 

3. PERSONAL CONDUCT 


Appointment to the office of member of this Commission is a high honor and 
requires that the conduct of a member, not only in the performance of the duties 
of his office but also in his everyday life, should be beyond reproach. 


4. RELATIONSHIP WITH OTHER MEMBERS 


Each member should recognize that his conscience and those of other mem- 
bers are distinct entities and that differing shades of opinion should be antici- 
pated. The free expression of opinion is a safeguard against the domination 
of this Commission by less than a majority, and is a keystone of the commission 
type of administration. However, a member should never permit his personal 
opinion so to conflict with the opinion of another member as to develop animosity 
or unfriendless in the Commission, and every effort should be made to promote 
solidarity of conclusion. 


5. MAINTENANCE OF INDEPENDENCE 


This Commission has been established to administer laws enacted by the 
Congress. Its members are appointed by the President by and with the advice 
and consent of the Senate to serve terms as provided by law. However, under 
the law, this is an independent Agency, and in performing their duties, members 
should exhibit a spirit of firm independence and reject any effort by repre- 
sentatives of the executive or legislative branches of the government to affect 
their independent determination of any matter being considered by this Commis- 
sion. A member should not be swayed by partisan demands, public clamor or 
considerations of personal popularity or notoriety; so also he should be above 
fear of unjust criticism by anyone. 


6. RELATIONSHIP WITH PERSONS SUBJECT TO REGULATION 


In all matters before him, a member should administer the law without re- 
gard to any personality involved, and with regard only to the issues. Members 
should not become indebted in any way to persons who are or may become 
subject to their jurisdiction. No member should accept loans, presents or 
favors of undue value from persons who are regulated or who represent those 
who are regulated. In performing their judicial functions, members should 
avoid discussion of a matter with any person outside this Commission and its 
staff while that matter is pending. In the performance of his rule-making 
and administrative functions, a member has a duty to solicit the views of in- 
terested persons. Care must be taken by a member in his relationship with 
persons within or outside of the Commission to separate the judicial and the 
rule-making functions and to observe the liberties of discussion respectively 
appropriate. Insofar as it is consistent with the dignity of his official position, 
he should maintain contact with the persons outside the agency who may be 
affected by his rule-making functions, but he should not accept unreasonable or 
lavish hospitality in so doing. 


7. QUALIFICATION TO PARTICIPATE IN PARTICULAR MATTERS 


The question of qualification of an individual member to vote or participate 
in a particular matter rests with that individual member. Each member should 
weigh carefully the question of his qualification with respect to any matter 
wherein he or any relatives or former business associates or clients are involved. 
He should disqualify himself in the event he obtained knowledge prior to be- 
coming a member of the facts at issue before him in a quasi-judicial proceeding, 
or in other types of proceeding in any matter involving parties in whom he has 
any interest or relationship directly or indirectly. If an interested person sug- 
gests that a member should disqualify himself in a particular matter because 
of bias or prejudice, the member shall be the judge of his own qualification. 
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8. IMPRESSIONS OF INFLUENCE 


A member should not, by his conduct, permit the impression to prevail that 
any person can improperly influence him, that any person unduly enjoys his 
favor or that he is affected in any way by the rank, position, prestige or affluence 
of any person. 

9. EX PARTE COMMUNICATIONS 


Matters of a quasi-judicial nature should be determined by a member solely 
upon the record made in the proceeding and the arguments of the parties or 
their counsel properly made in the regular course of such proceeding. All com- 
munications by parties or their counsel to a member in a quasi-judicial pro- 
ceeding which are intended or calculated to influence action by the member 
should at once be made known by him to all parties concerned. A member 
should not at any time permit ex parte interviews, arguments or communications 
designed to influence his action in such a matter. 


10. COMMISSION OPINIONS 


The opinions of the Commission should state the reasons for the action taken 
and contain a clear showing that no serious argument of counsel has taken 
disregarded or overlooked. In such manner, a member shows a full under- 
standing of the matter before him, avoids the suspicion of arbitrary conclusion, 
promotes confidence in his intellectual integrity and may contribute some useful 
precedent to the growth of the law. A member should be guided in his decisions 
by a deep regard for the integrity of the system of law which he administers. 
He should recall that he is not a repository of arbitrary power, but is acting on 
behalf of the public under the sanction of the law. 


11. JUDICIAL REVIEW 


The Congress has provided for review by the courts of the decisions and 
orders by this Commission. Members should recognize that their obligation 
to preserve the sanctity of the laws administered by them requires that they 
pursue and prosecute, vigorously and diligently but at the same time fairly 
and impartially and with dignity, all matters which they or others take to the 
courts for judicial review. 


12. LEGISLATIVE PROPOSALS 


Members must recognize that the changing conditions in a volatile economy 
may require that they bring to the attention of the Congress proposals to amend, 
modify or repeal the laws administered by them. They should urge the Con- 
gress, whenever necessary, to effect such amendment, modification or repeal 
of particular parts of the statutes which they administer. In any such action 
a member’s motivation should be the common weal and not the particular 
interests of any particular group. 


13. INVESTIGATIONS 


The power to investigate carries with it the power to defame and destroy. 
In determining to exercise their investigatory power, members should concern 
themselves only with the facts known to them and the reasonable inferences 
from those facts. A member should never suggest, vote for or participate in an 
investigation aimed at a particular individual for reasons of animus, prejudice, 
or vindictiveness. The requirements of the particular case alone should induce 
the exercise of the investigatory power, and no public pronouncement of the 
pendency of such an investigation should be made in the absence of reasonable 
evidence that the law has been violated and that the public welfare demands 
it. 

14. THE POWER TO ADOPT RULES 


In exercising its rulemaking power, this Commission performs a legislative 
function. The delegation of this power by the Congress imposes the obligation 
upon the members to adopt rules necessary to effectuate the stated policies 
of the statute in the interest of all of the people. Care should be taken to 
avoid the adoption of rules which seek to extend the power of the Commission 
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beyond proper statutory limits. Its rules should never tend to stifle or dis- 
courage legitimate business enterprise or activities, nor should they be interpreted 


so as unduly and unnecessarily to burden those regulated with onerous obliga- 
tions. On the other hand, the very statutory enactments evidence the need for 
regulation, and the necessary rules should be adopted or modifications made or 
~— should be repealed as changing requirements demand without fear or 
avor. 


15. PROMPTNESS 


Each member should promptly perform the duties with which he is charged 
by the statutes. The Commission should evaluate continuously its practices 
and procedures to assure that it promptly disposes of all matters affecting the 
rights of those regulated. This is particularly desirable in quasi-judicial pro- 


ceedings. While avoiding arbitrary action in unreasonably or unjustly forcing 
matters to trial, members should endeavor to hold counsel to a proper apprecia- 
tion of their duties to the public, their clients and others who are interested, 
Requests for continuances of matters should be determined in a manner con- 
sistent with this policy. 


16. CONDUCT TOWARD PARTIES AND THEIR COUNSEL 


Members should be temperate, attentive, patient and impartial when hearing 
the arguments of parties or their counsel. Members should not condone un- 
professional conduct by attorneys in their representation of parties. The Com- 
mission should continuously assure that its staff follows the same principles 
in their relationships with parties and counsel. 


17. BUSINESS PROMOTIONS 
A member must not engage in any other business, employment or vocation 


while in office, nor may he ever use the power of his office or the influence of his 
name to promote the business interests of others. 


18, FIDUCIARY RELATIONSHIPS 


A member should avoid serving as a fiduciary if it would interfere or seem 
to interfere with the proper performance of his duties, or if the interests of those 
represented require investments in enterprises which are involved in questions 
to be determined by him. Such relationships would include trustees, executors, 
corporate directors and the like. 


19, ORGANIZATION 


Members and particularly the Chairman of the Commission should scrutinize 
continuously its internal organization in order to assure that such organization 
handles all matters before it efficiently and expeditiously, while recognizing that 
changing times bring changing emphasis in the administration of the laws. 

The CHarrMan. Mr. Williams? 

Mr. Witi1ams. Mr. Gadsby, I would like to ask you one or two 
questions with respect to paragraph No. 9 on page 4 of the canon of 
ethics. That deals with ex parte communications. 

I note that it states that: 

All communications by parties or their counsel to a member in a quasi-judicial 
proceeding which are intended or calculated to influence action by the members 
should at once be made known by him to all parties concerned. 


Does that mean that the member is obligated to make public insofar 
as the parties to the case before the Commission is concerned the 
communications which he has received in this respect ? 

Mr. Gapssy. Yes, sir. 

Mr. Witu1aMs. I would like to ask one further question about that. 

Just what does the Commission construe to be a communication in- 
tended to calculate or influence action by the member ? 
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Would a similar bulk letter to the Commission with an attached 
letter from a constituent, for instance from a Member of Congress, 
be construed as an attempt to influence; or would that be calculated 
to influence action ? 

Mr. Gapssy. I don’t suppose a simple inquiry as to the status of the 
matter would be so construed, Mr. Williams, 1 see no reason why it 
should. We wouldn’t answer it but it certainly wouldn’t be construed 
in that way. 

Mr. WriutaMs. We receive as you know, quite often, such letters. 

Maybe I should ask you to define what is a quasi-judicial proceed- 
ing before the Commission ¢ 

Mr. Gapssy. That is a proceeding in which the ultimate determina- 
tion must be made by the Commission as between adversary parties; 
whether two outside parties or between the staff and an outside party ; 
and in which the Commission sits on a formal record and determines 
the merits of a case before it, a specific case. 

Mr. Wiiuiams. Are there circumstances under rulemaking pro- 
cedures in which it might be considered quasi-judicial. 

Mr. Gapssy. No, I wouldn’t think so. As we indicated further on 
in the canon, the Commission is under a duty to gather all possible 
viewpoints in connection with any rulemaking procedure. 

Mr. Wiis. I believe you mentioned a moment ago, if I under- 
stood you correctly, that you would not reply to a status inquiry. 

Mr. Gapssy. What I meant was we would tell them it was activel 
ander consideration, but that is about all. We certainly wouldn’t 
discuss it with anyone. 

Mr. Witurams. Now I am asking these questions for the benefit of 
the Members of Congress because we are called upon quite often, as 
you know, to contact various commissions about matters. 

Mr. Gapssy. I am well aware of that. 

Mr. WiuraMs. Most of the time our correspondence doesn’t even 
indicate that the matter is contested. It may well be. 

In the case of a constituent contacting his Congressman, writing 
a, letter—in fact I received one the other day asking me to contact one 
of these Commissions—we receive letters of those types in which 
people outline the merits of their side of the case. And they say, 
would you do what you can to help us in this matter. 

Well, as you know, it is customary for a Member to attach a little 
covering letter to that and send it to one of the agencies of the Govern- 
ment asking that they look into this matter and advise them 
accordingly. 

Mr. Gapssy. I know. 

Mr. WiuiaMs. Is that considered by the Commission, necessarily 
to be calculated to influence action in the matter? 

In asking these questions, I am asking for the benefit of the Mem- 
bers of Congress, because we need guidance in this also. 

Mr. Gapssy. This section 9 is addressed, you will observe, to, and 
I quote: 

All communications by parties or their counsel to a Member— 


and so forth. 
This is intended to reach the person who comes up to the back door 
and tries to wrangle a special consideration of his particular case. 
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Mr. WiuuraMs. I understand that. 

Mr. Gapsspy. And I doubt very much that the ordinary inquiry 
from a Congressman would be considered in that light. 

Mr. Wiis. I am trying to determine where the lines would be 
drawn. 

Mr. Gapssy. I wouldn’t think in the case you cite it would be con- 
sidered so, no. 

Mr. Witu1aMs. I wouldn’t either. But I was wondering what the 
Commission thought. 

Mr. Gapssy. At any rate, if it is considered so, all that will happen 
is that the other party will be notified and given a copy of it. 

Mr. WiiutaMs. That is all. 

The Cuarrman. Do you feel, Mr. Gadsby, that there might be, or 
that it might be advisable if an appropriate canon of ethics or pro- 
— could be devised that would meet the problem, that it would be 

elpful if such would actually become a part of the statutes affecting 
regulatory commissions and as a matter of fact other agencies of the 
Government and public officials ? 

Mr. Gapspy. Generally speaking, the canon of ethics are volun- 
tarily adopted by the persons who are to be affected. I call to your 
attention, for example, the canon of ethics of the bar association, the 
judicial canon of ethics, the canon of ethics of the accountants’ pro- 
fession. There may be many others that probably are. 

The CHarrman. They are supplemented by various State laws, 
however ? 

Mr. Gapsspy. Sometimes they are. But I doubt that they mate- 
rially supplemented in the ordinary understanding of a canon of 
ethics. 

It seems to be it constitutes a code of behavior that would be ex- 
tremely difficult to work into statutory form. You could very well— 
Congress could very well direct that a canon of ethics be adopted by 
the body. But for Congress to attempt to draw up a canon of ethics 
which would be applicable to all of the various administrative and 
other bodies that are in the Government would seem to me to present 
almost insuperable obstacles. 

The Carman. In other words, if I understand it correctly, Con- 
gress could provide for it, and probably by statute give guidance to it? 

Mr. Gapspy. In very broad lines I should think. 

The CHarrMan. Yes. 

Mr. Gapssy. Because, Mr. Chairman, I can see very easily that 
there would be many situations in other agencies which would not be 
covered by this particular draft that we have, which was only drawn 
up for our own use. 

There might be many things in other agencies that should be cov- 
ered which are not necessary in our agency. 

The CuHatrman. I notice on page 2 of the canon under item C as 
one of the items deemed contrary to the Commission’s policy: to dis- 
cuss or entertain proposals for future employment by any person out- 
side of the Government with whom he is transacting business on 
behalf of the United States. 

Mr. Gapssy. That is a part of our rules of conduct which govern 
both the Commission and its employees. 
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The CHamman. Now, over a period of years we have observed 
members of various commissions, of these regulatory commissions, 
and in other Government work, as well as the Congress itself—Con- 
sags doesn’t administer or regulate or control programs that way, 

ut nevertheless we have observed that members have left their posi- 
tions to go into private employment. 

Some, so I am informed, go at pretty good salaries. Now, that 
has not only been recently, but that has been over a period of several 

ears. I know it goes back into the 1940’s. I know some of them 
eft some of the commissions and went to certain private enterprises. 

And then, of course, you know recently there have been some that 
left some of the commissions for such employment. Now, whether 
or not there can be any tension behind such activity, isn’t it con- 
sidered probably a dangerous matter for anyone who is serving on 
these commissions having to make decisions wherein certain industry 
could be benefited or given preferential treatment, and then after 
those decisions become employed in that particular industry ? 

Mr. Gapssy. This particular paragraph to which you refer, of 
course, states it as against Commission policy for a member or em- 
ployee to discuss future employment with anyone with whom he is 
transacting business. 

The CHarrMan. Now, does that mean with an industry which is 
being regulated by that ? 

Mr. Gapssy. I would assume it would not mean that he could not 
discuss it with someone who is not before the body at the time. 

In other words, in the case of the Federal Power Commission, if a 
given electric company had nothing pending before the Commission, 
the individual was not connected with any proceedings which were 
pending before the Commission, then I assume—— 

The Cuatrman. However, suppose you have a situation where the 
entire industry is involved with a decision, as the Interstate Com- 
merce Commission, for example ? 

Mr. Gapssy. I think it is rather harsh to say that a man is barred 
from using the skills which he has developed over a period of years, 
maybe partly in Government service, and partly outside of Govern- 
ment service, just because he has taken a position with the Govern- 
ment, which is no great shakes in many cases. 

The Cuarrman. I realize that. And I realize it is a very difficult 
problem to consider. But I just wondered what would be the better 
approach of a person being permitted to come into a commission such 
as yours and then after that experience in many matters that might 
be before you, to resign and go into private employment with some 
company that had been regulated before that commission ? 

Mr. Gapspy. Well, as I said before, Mr. Chairman, it is extremely 
harsh and it would be extremely dangerous both to the caliber of the 
man that the Government could bring into its service to prevent his 
ever making use of the skills, a part of which he may have acquired 
during this period of Government service. 

After all, a man’s livelihood are—his skills are developed both be- 
fore he comes into the Government service and afterwards. And to 
say that if he is an outstanding man in that particular branch he is 
going to be prohibited from accepting private employment after he 
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has been in the Government service would make it impossible for us 
to obtain any experienced man on our staff, for example. 

_ The Cuarrman. Well, I have a feeling that it might be an interest- 
ing matter and helpful to have a study and analyze the number of 
decisions by some of these experiences that have been made, say, on 
the basis of several months or a year prior to the time he left the 
service going into private employment. 

Mr. Gapspy. Of course, you must remember we have a specific rule, 
our rule 6(A), which provides that no person shall appear in a repre- 
sentative capacity before the Commission in a particular matter in 
which he has been involved for at least 2 years irrespective of the 
changes in issues as between the parties. 

So that no one who is sitting or working on a particular matter 
may leave the Commission and have anything to do with that matter 
for 2 years after he has left it. 

The Cuarrman. I fully realize that. But I also fully realize what 
could happen or what may happen in connection with a person enter- 
ing a position and then suddenly going into private employment 
where, had it not been for that situation, he never would have had 
an opportunity for such. 

Mr. Gapspy. You would object very seriously, Mr. Chairman, to 
your being barred from being interested in a legal manner with any- 
thing that involved your present duties after you left the halls of 
Congress. 

The CyatrMan. Well, that has always bothered me considerably, 
Mr. Gadsby, because we in our position are elected by constituents. 
And we come before them every 2 years. Now, whether the same rules 
or applications should be employed for someone who is appointed or 
who is there at the sufferance of someone else other than the con- 
stituents, who do not have to report back to that constituency as we 
do, whether the same rules should apply or not. I think it is a very 
big question. 

Mr. Gapspy. I will say that I most certainly would not have taken 
this appointment if I were going to be barred from the practice of 
corporate law after I left the office. 

The Cuarrman. I think that that would be a very appropriate posi- 
tion to take. But suppose it was limited to the practice of corporate 
law outside of the industry that you regulate ? 

Mr. Gapssy. We regulate all industries insofar as the issue of 
securities is concerned. 

Mr. Orrick. Mr. Chairman, could I point out one thing that I 
think is important, if I may ? 

The Cnatrrman. Yes; I am very much interested in this. 

There is going to be, I think, a public demand that some appropriate 
rule be employed. And my interest is that if it is, I want to see 
that the right kind of rule is provided. 

Mr. Orrick. I think this is one principle that should be taken into 
consideration in devising any such rule. It is a principle that it is 
desirable for people who are outside of the Government to know 
how Government operates. And those who have been in Government, 
say, working with the Securities and Exchange Commission, who then 
go back into the brokerage business or into the financial bar in the 
public utility or investment company business, bring back with them 
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what they have learned at the Commission and the attitudes which 
have been conditioned by considering all of the time when they are 
a member of the Commission or a part of its staff the public interest 
and how the statutes should work in the public interest rather than 
considering the operation of the securities laws from the point of 
view solely of the regulated. 

In other words, thre is an exchange of beneficial information between 
industry and Government where people in Government go back to 
regulated industries and where members of regulated industries might 
become a part of the staff or membership of the various commissions. 

The Cuarrman. I am a firm believer in having qualified and able 
and experienced men in these positions. 

Of course, I feel pretty strongly about it in the Congress. I won- 
dered if it might not be the better approach, talking, Mr. Gadsby, 
about your situation, to consider extending the length of the terms 
of the members of these commissions over a ‘period of time where they 
themselves would feel more secure and thereby be inclined to stay on 
the job and become even more experienced people. 

Mr. Gapssy. I am afraid that would have to be accompanied by 
certain budgetary considerations also, Mr. Chairman. 

The Cuartrman. Well, I realize that. And I do think that adequate 
salaries should be provided. I think they should be sufficient to 
attract good people to these jobs. 

And I for one would be quite solicitous and favorable to such a 
program. 

Mr. Sarcent. Mr. Harris, if you were to take the approach that 
a member of a regulatory commission could not go into the profession 
in the hereafter, that is, after leaving Government, of a regulated 
area, I think I can concur with the C hairman of this Commission to 
say that I think that the three members of the Commission that are 
sitting before you would never have joined this agency. 

The CHatrman. In other words, you think it would be bad policy 
to provide or require that no person could serve on a particular com- 
mission and then leave that and join an industry that has been and 
is being regulated by that commission. 

Mr. Sarcenr. No. I think the problem basically is to identify and 
pinpoint the conflicts of interest that may occur. But to automatically 
assume that because a person happens to leave a regulatory agency 
that there must have been a conflict of interest is the wrong approach to 
the problem. 

It is going to happen, and I don’t care how high you set the salary 
or how long you make the tenure, persons are going to get unexcited 
with Government just as they were excited with Government before 
they were in it. And I think this exch: unge of the basic conceptions 
that are learned in Government with private industry, as Mr. Orrick 
mentioned, is a fine thing from the standpoint of its production of 
understanding on the par t of business and on the part of Government. 

You get the exchange when the Commissioner comes in from the 
outside into the agency or the member of the staff, and you get the 
reverse twist on that when he comes out. He is permeated with the 
idea of the fineness of regulation at that point. And this is healthy 
in terms of bringing in better understanding of regulatory principles 
into the corporate idea or the corporate setup. 








4874 REGULATORY COMMISSIONS AND AGENCIES 


And I think that is one of the things that has to be balanced against 
this position that you have stated, that you would have to bar for all 
time a person in a regulatory commission from going outside into the 
area where he would be working with the companies which perhaps 
had been subject to the regulation while he was sitting on that Com- 
mission. 

The CuHarrMan. Well, I think there should be a great deal of dis- 
cussion publicly about this entire matter. And I feel strongly about 
it. And I feel that the public viewpoint is so strong on it, if my 
mail and my contacts mean anything at all—and I think they do— 
that some approach is going to have to be made. 

And it is for that reason that I am having a member of the staff 
now make a very thorough study of this project. And that is the 
reason we asked members of the various commissions to advise us 
about what you have done in the consideration of this problem itself. 
I realize that it should not be limited just to the regulatory agencies 
of the Government. But that is as far as our jurisdiction extends, 
And if we can help, with your help, other commissions develop a sound 
program that would be beneficial to the regulatory agencies as well 
as the general public, we might set a pattern that could be very well 
followed. 

Mr. Gapspy. I might add, Mr. Harris, that section 6(b) of our 
rules of practice provides that any former member or employee of 
the Commission who within 2 years after ceasing to be such is em- 
ployed or retained as a representative of any person outside of the 
Government in any matter in which it is contemplated he will appear 
before the Commission shall within 10 days of such retainer or em- 
ployment or of the time when appearance before the Commission is 
first contemplated file with the Secretary of the Commission a state- 
ment as to the nature thereof, together with any desired explanations 
as to why it is deemed consistent with this rule, and so on. 

In other words, for a period of 2 years, the former member or 
employee is required to clear his employment with the Commission, 
And that is checked as to any possible conflict of interest which might 
come up. 

The Cuatrman. I realize fully the importance of this conflict of 
interest problem. It is certainly desirable and appropriate that there 
be some rule to follow in connection with it. I also realize that it 
could get to the point, the attitude of the public could get to such a 
point that something would be done that would be detrimental to 
the administration of the program itself. That we don’t want to 
happen. 

But at the same time I have seen a good many things myself, as 
you have, that would indicate that there should be some kind of 
rule provided to follow. 

It is for this reason that I wanted to bring this up, because it is go- 
ing to become one of the important issues which we are going to 
have to try to decide, or at least we are going to wrestle with it in the 
formulation of the report later on this year. 

Mr. Wuu1aMs. May I ask one further question abcut this canon of 
ethics ? 

The CHarmrman. Yes. 
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Mr. Wuu1aMs. It is entirely possible that the law may already 
deal with this subject. But I notice there is nothing in the canon of 
?— having to do with the acceptance of honorariums of various 
kinds. 

As I am sure you know, the committee has already been confronted 
with the problem of the acceptance of honorariums by members of 
the Commissions. Do you feel that is a particular problem which 
should ue dealt with in connection with the canon of ethics for your 
agency ? 

The: Gapssy. It is not a problem in this agency. 

Under the statute I don’t believe that we will be allowed to—— 

Mr. Wuuiams. As I say, it is entirely possible that the statute 
already deals with it. 

Mr. Gapsspy. We have had for a long while in our rules that no 
member or employee may accept dienetly or indirectly any valuable 
gift, favor, or service from any person with whom he transacts busi- 
ness on behalf of the United States. 

Mr. Wuu1aMs. Would that extend to honorariums? 

Mr. Gapssy. I think so. 

Mr. Wuiu1aMs. Thank you. 

The Cuarmrman. Thank you very much, Mr. Gadsby, for this dis- 
cussion. 

Now, we have filed with the committee a report of the staff of the 
Securities and Exchange Commission, dated October 1, 1957. I believe 
it is from your Division of Corporation Finance to the Commission, a 
report with reference to the proxy contest for the control of Penn- 
Texas Corp. waged by the so-called protective committee for Penn- 
Texas Corp. stockholders against the management of the Penn-Texas 
Corp. And also the proxy contest for the control of the Fairbanks- 
Morse Co. in 1956 and 1957. 

This, of course, is a report of the private investigation, Mr. Gadsby. 
Both in this report and the other report to which you will, I assume, 
refer—those reports have been reviewed by the Commission and are, 
to all intents and purposes, Commission documents and not necessarily 
staff documents. 

The Cuarrman. Very well. I am glad to have that. 

Now has this been made public? 

Mr. Gapssy. No. Neither memorandum has been made public. 

The CuatrMaNn. Should it not be made public? 

Mr. Gapspy. It is submitted to you for what disposition you wish 
to make of it. We have no objection to its being made public. 

The CHarrman. Well, I don’t want to make it public, and neither 
would the committee, if it should not be made public. There has been 
so much public interest and we have had so much to come to us, there 
have been so many inquiries about it and requests that we felt it was 
most appropriate to obtain the report on this matter in connection 
with the consideration of proxy authority of the Commission. 

Does this report discuss the authority of the Commission on proxy 
matters ? 

Mr. Gapspy. Not in a general way, no, Mr. Chairman. It merely 
refers to the powers of the Commission as applied to this particular 
case. 
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The Cuarrman. Do you feel that the act itself is adequate with 
reference to dealing with proxy fights such as this? 

Mr. Gapspy. We have under the statute a very broad rulemaking 
power with reference to proxies. And those rules that we have 
adopted under that are being reviewed constantly. I doubt very much 
that any specific statutory authority in addition to that is necessary. 

With reference to your question about publicity regarding these 
particular reports, there has been no reason why we should release 
these reports publicly. 

On the other hand, both reports contain material to which we would 
testify before this subcommittee if we were asked to do so. Conse- 
quently, we have no objection whatever to their being made public. 

The Cuairman. There has been already a lot of publicity given to it 
as you know. 

Mr. Gapssy. A very large amount. 

The Cuatrman. And there was keen interest in it by various groups 
and organizations and so forth. 

Mr. Gapssy. That is right. 

The CuHarMan. That is the reason we wanted a complete story on 
the entire matter. And it will be received for the files of the com- 
mittee. 

Also the report of the staff on evasion of Federal securities laws by 
or through persons not within the territory limits of the United States. 
That is another very important matter that has been, I assume, quite 
controversial over a period of time and gets into other matters and 

olicies, of course, than the administration of the Securities and 
xchange Act. 

And it is for that reason that we desire to have the report on this. 

Now, has this been made public? 

Mr. Gapspy. The same observation applies to that as in the case of 
Penn-Texas report. Those are matters to which we would testify if 
were asked to do so before your subcommittee. 

And we have no reason why it should not be made public. 

The CHarrMan. Well, the question with reference to matters re- 
ferred to the Swiss Bank is one that has been given a lot of thought, 
attention, and study, and there has been a great deal of controversy. 

I notice that is dealt with here. 

And particularly, in connection with several transactions like the 
Wolfson-Montgomery Ward contest and the Fairbanks-Morse and 
Penn-Texas matters, and so forth. 

And this will also be received for the committee files. The com- 
mittee will study this in connection with the matter. 

Now, do you think that the present statute is adequate to deal with 
these matters ? 

Mr. Gapspy. You will observe, Mr. Chairman, that on pages 26 and 
27 of the report which you have before you, there are certain recom- 
mendations as to statutory changes which we feel would be of assist- 
ance in this field. 

Those statutory changes, again, are a part of the legislative program 
which we submitted to the Congress and to which I have previously 
referred, and which died, of course, with the expiration of this 
Congress. 

The Cratrman. Very well. They will be considered in connection 
with matters that might be brought up in connection with them. 
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Mr. Ganssy. I think I should also call to your attention that report 
was drafted, the Commission has issued its release No. 5774 under 
the Securities and Exchange Act of 1934 under date of September 
12, 1958, which proposes to adopt a new rule, rule 17—A, under the 
Securities and Exchange Act providing for reporting to the Commis- 
sion of foreign transactions by brokers and dealers. 

And this release constitutes a step in the possible solution of the 
foreign device problem. 

The Cuarrman. I am glad you called that to our attention. I had 
a copy of that yesterday, I think. 

Is that rule 17-A ? 

Mr. Gapspy. Yes, sir. I must emphasize, however, that under the 
administrative act this is a proposal to adopt. a rule. 

The CuarrmMan. Yes. 

Mr. Gapspy. And at the present time it calls for all interested per- 
sons to submit their views and comments on or before October 15, 
1958. 

The rule, in other words, has not yet been adopted. It is an op- 
portunity for comment. And its adoption will be considered after 
those comments have been received. 

The CHarrMan. Very well. 

Let this be received for the files along with the report referred to. 

Mr. Gapspy. Very well. 

The CuHatrmMan. My attention has been called to the fact that two 
additional releases were provided to Mr. Lishman this morning as a 
result of the colloquy we had the other day in carrying out the under- 
standing that certain releases be filed for the record at that point. 

These have been presented. So, we will let them be received. 

The Cuarrman. Mr. Chairman and members of the Commission 
and your staff, on behalf of the committee, let me thank you for your 
appearance here and the discussion that we have had on these matters 
altecting the Commission and the administration of it and the acts 
and the discussion of probable revisions. I personally appreciate the 
cooperation that has been given here to the committee and I trust that 
you feel that you have had the same type from the members of the 
committee in the development of the hearings and in this record. 

I think it has been the kind of a discussion and hearing from which 
we can get the greatest benefit. I regret to have held you over so long 
after 12 o’clock, but I saw an opportunity to get through and we 
wouldn’t have to come back this afternoon. 

Mr. Gapspy. Mr. Harris, permit me before this ends to assure you 
that on behalf of the Commission and its staff we appreciate very 
deeply the courtesies that your subcommittee has been extending to 
us. And we appreciate the cooperation and courtesy that your staff 
has directed to us. 

The Cuarrman. Thank you very much. And in both ways there 
have been times when there were problems. But after all, understand- 
ing can work out those problems. And this is an example of the 
fact that it can. 

The cooperation in the last few months has been gratifying, both on 
the part of the staff and the committee. We wish to thank you and 
your commission and staff for it. 

I am sure there may be opportunities that we would want to discuss 
policy matters and maybe legislative matters between now and the 
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first of the year, and certainly after the first of the year when these 
a which you have and which the committee may have, will 
under active consideration. 

Mr. Gapssy. Thank you, sir. 

The Cuarrman. Thank you very much. And I might say that the 
committee will adjourn until Tuesday morning next, at 10 o’clock, 
at which time we will meet in the Public Works Committee, across 
the other side. We have arranged to get the room across the way, on 
the other side of this building, on this same floor. 

We will start off on Tuesday with a presentation of the Pittsburgh 
case, channel 4 in Pittsburgh, of the Federal Communications Com- 
mission. And we will have that case—which has been under study 
now for some time—presented. 

We do have the report from the Federal Communications Commis- 
sion, very brief as it is, with reference to the statements of a number 
of these other cases that have been before the circuit court of appeals 
and remanded to the Commission for further consideration. I think 
it advisable for the committee to find out from the Commission just 
what authority it has in those cases which have been remanded. 

Not that we will discuss the merits of them at all. But certainly 
to find out the status of them. 

Then following the consideration of the FCC matters, the Pitts- 
burgh case, we will have a report from the staff and go into the matter 
of the Federal Power Commission, peaeeialainty in dealing with 
licenses, the so-called 50-year license problem of hydroelectric prob- 
Jems. I think at the same time there are matters with reference to 
natura) gas pipeline extensions. 

The CHarrMan. We have also invited the American Bar Associ- 
ation and the District Bar Association and the Federal bar to partici- 
pate in these hearings with reference to these matters. And whether 
we will be able to reach that next week or not, I don’t know. 

I believe their discussion will be with reference to the code-of-ethics 
problem and such other considerations as they might like to give to 
these matters. We want to be able to get all the help from those that 
can contribute to this as we can. Whether or not we can get to them 
next week or not, I don’t know, but we will the following week. I 
make that announcement so everybody will know what the program 
of the committee will be for the next 2 weeks. 

After that, I might announce the committee will recess any hear- 
ings until after November the 4th. 

Then further programs will be announced on the work of the 
committee. 

The Cuarrman. Accordingly, the committee will adjourn. 

(The following statement was submitted for the record by the 
chairman :) 
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STATEMENT OF LINCOLN J. PATTON IN BEHALF OF HALSEY, Stuart & Co., INC., 
BEFORE THE SECURITIES AND EXCHANGE COMMISSION SUBCOMMITTEE OF THE 
COMMITTEE ON INTERSTATE AND FoREIGN COMMERCE, May 20, 1952 


(Statistics, tables, etc., revised October 1, 1958) 
A LOOPHOLE IN THE SECURITIES ACT 


A proposal for an amendment to the Securities Act of 1933 which would extend 
to investors, in certain securities which are now unregistered, the protection 
which is presently afforded to investors in securities which are registered 


Since passage of the Securities Act in 1933 there has developed a practice on 
the part of many corporate issuers of selling their securities direct to investors 
without registration under the act. These sales are popularly known as private 
placements. 

Unregistered issuers of this nature are made possible by a loophole in the 
Securities Act. This is section 4(1), under which an exemption from registra- 
tion is granted to “transactions by an issuer not involving any public offering.” 

Unregistered issues, in this sense, are contrary to the public interest because— 

(a) They are an evasion of the spirit and intent of the Securities Act. 

(b) Millions of holders of insurance policies as well as pension fund bene- 
ficiaries are being denied the Securities Act protection which other in- 
vestors enjoy. 

(c) Countless other investors throughout the country are being deprived 
of their fair share of a large number of desirable issues. 

(d@) Unnecessary problems are created for public regulatory bodies. 

(e) Discrimination is involved between the two principal methods of sale 
of securities. 

(f) The public will lose some of the benefits of improvements in corporate 
management and practice that were brought about by the Securities Act. 

(9g) The resale of unregistered issues to the general public is possible. 

Private placements are often shortsighted from the standpoint of the issuer 
of the securities because— 

(1) The adequacy of price received by the issuer is frequently open to 


question. 

(2) The issuer deprives itself of the benefits of an open market for its 
securities. 

(3) The ease, speed, and economy of such transactions have been over- 
stated. 


These aspects of the sale of unregistered issues will be discussed in detail fol- 


lowing a preliminary statement of the history of this development, For the 
purpose of this discussion, the term “unregistered issues” will mean issues that 
are sold without registration by virtue of section 4(1) of the Securities Act. 


THE PRIVATE PLACEMENT OF UNREGISTERED ISSUES IS AN OUTGROWTH OF THE 
SECURITIES ACT 


Private placements were relatively unknown before the passage of the 
Securities Act in 1933. 

The Securities and Exchange Commission has reported a total of over $94 
billion ($94,158 million) of corporate debt and equity issues registered for publie 
offering during the period January 1, 1934, to July 1, 1958. For the same period, 
the Commission has reported a total of over $46 billion ($46,448 million) of cor- 
porate debt and equity issues sold without registration. Unregistered debt issues 
(bonds, notes, and debentures) sold during this period accounted for 97.54 per- 
cent of all unregistered issues. 

The trend toward sales of unregistered debt securities has been steadily in- 
creasing in volume. This is shown by the following table: 


32090—59—pt. 1226 
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Gross proceeds of corporate bonds, notes, and debentures offered publicly and 
nonpublicly, Jan. 1, 1934, to Jan. 1, 1958 


[Gross proceeds in million] 











| } 
Public | Private || Public | Private 
Calendar year offerings | place- | Calendar vear offerings | place- 
ments | ments 
nee See aes $280 $92 || 1948. . _.-| $2, 965 $3, 008 
ade ae te we ae ek 1, 840 | 385 || 1949 2, 437 2, 453 
he ieee 3, 660 | EE inne Gb icrstnn'es Ban AES 2, 360 2, 560 
| Pa oe ditetscshen aus 1, 291 aT hy ROB - ses cbs ccgece-cs ake ee | 3, 326 
1938... -_. S kaatenainsl: Le 691 || 1952. ~ > : “| 3645 3.957 
1939. ae 1, 276 | 703 || 1953___- | 3, 856 | 3, 228 
M20) 25 dc | 1, 628 | 758 I EE Ea _-.----| 4,008 3, 484 
1941_____ a ee “Te SO peepee eee 4, 119 | 3,301 
en Ce See ee 506 | 41) || 1956__. ae ae J 4, 225 | 3,777 
oR esscee ls. bie leutdale cs 621 | 369 || 1957___- RALG 25% 6, 118 3, 839 
Seely 1, 892 778 || |————| 
1945...... as ee 1,004 | 24-year total__... tse 61, 776 43, 641 
echceenlles pe, | 3, 019 | 1,863 || Average. _ ear al 2, 574 1, 818 
1947 | 2 889 | 2,147 
| | } 








Note.—The above table includes corporate issues such as railroad issues not subject to the registration 
requirements of the Securities Act. 


The figures in the foregoing table are as furnished by the Securities and 
Exchange Commission. Complete information on nonpublic sales is frequently 
difficult or impossible to obtain. There is therefore a substantial likelihood that 
the total volume of nonpublic sales has been understated. 

That the mounting volume of nonpublic sales is largely attributable to the 
registration requirements of the Securities Act may be demonstrated by con- 
sideration of the following table. This table covers the 23-year period from 
January 1, 1934, to January 1, 1957, and contains the latest figures available 
from published annual reports of the Securities and Exchange Commission: 


Gross proceeds from cash sales of new corporate securities (debt and equity) 
offered in the United States, Jan. 1, 1934, to Jan. 1, 1957 


[Billions of dollars] 


Total of pub Nonpublic Nonpublic 
] nd non sles sales, percent 

public sales of total 
(1) Grand total, all corporate classes $120. 5 $40. 9 33.9 
(2) Steam railroads. ._-. ; 9.8 4 4.1 
(6) Pub ic utility. 53. 3 12.4 23.3 
(c) Industrial 46.0 22. 1 48.0 
62.2 


(d) Real estate and financial 11.3 5.9 


From this table we note that out of a total of $9.8 billion of steam railroad 
securities sold for cash during this 23-year period only about $400 million or 
4 percent were nonpublic. It is significant that railroad securities are 
exempted from the registration provisions of the Securities Act. The securities 
included in the remaining three classifications of this table are not exempted 
from such registration. The substantial percentages of nonpublic sales in the 
publie utility, industrial and real estate and financial classes support the con- 
clusion that such sales, in their present proportions, are an outgrowth of the 
registration requirements of the act. 


PRIVATE SALES OF UNREGISTERED ISSUES ARE AN EVASION OF THE INTENT OF THE 
SECURITIES ACI 


The original intent of the Securities Act was to require comprehensive public 
disclosures in connection with the great bulk of new issues sold, other than 
certain types exempted under section 3 of the act, such as municipal and railroad 
securities. The Presidential message of March 29, 1933, to Congress stated in 
part: 

“There is, however, an obligation upon us to insist that every issue of new 
securities to be sold in interstate commerce shall be accompanied by full publicity 





and 
sha 
put 

C 


ties 


pro 
sta 


iss! 
the 
are 


tim 
off 


ant 
it 


iss 


by} 


an 


sio 
an 
ms 
co 
pr 
int 


SA 


re 
19 


in 
pe 


pr 


Yi 


pl 


Ww 
Si 


fc 


in 


REGULATORY COMMISSIONS AND AGENCIES 4881 


and information, and that no essentially important element attending the issue 
shall be concealed from the buying public * * * It (the proposed legislation) 
puts the burden of telling the whole truth on the seller.” 

Congress, in enacting the legislation, never contemplated that sales of securi- 
ties running into the billions of dollars per year would bypass the registration 
provisions. The General Counsel of the Securities and Exchange Commission 
stated in 1985 (Securities Act Release No, 285) : 

“The purpose of the exemption of nonpublic offerings would appear to have 
been to make registration unnecessary in those relatively few cases where an 
issuer desires to consummate a transaction or a few transactions and where 
the transaction or transactions are of such nature that the securities in question 
are not likely to come into the hands of the general public.” [Italie supplied. } 

The General Counsel of the Securities and Exchange Commission at the same 
time stated: 

“IT feel that the exemption was intended to be applied chiefly to small 
offerings.” 

It is difficult to reconcile the viewpoint of this opinion with the frequency 
and the volume of unregistered issues of the past several years. Moreover, 
it is significant that individual unregistered issues have run as high as $250 
million and more than 50 institutions have been buyers of a single unregistered 
issue. 

It is our conviction that the tremendous growth in the volume of securities 
bypassing the registration requirements of the Securities Act is the result of 
an evasion of the intent and spirit of the act. 

Mr. Harry A. McDonald, Chairman of the Securities and Exchange Commis- 
sion, expressed himself publicly as follows in November 1951, in addressing the 
annual convention of the Investment Bankers Association : 

“Now the Commission—and I am speaking for the Commission as Chair- 
man—his discussed this, and while I am not committing the Commission, of 
course, we would be sympathetic if there were to come from the industry a 
proposal for registration of all debt issues, because this is in line with the 
intent of the original act.” 


SALES OF UNREGISTERED ISSUES DEPRIVE INSURANCE POLICYHOLDERS OF SECURITIES 
ACT PROTECTION 


The Institute of Life Insurance Companies representing some 1,300 legal 
reserve life insurance companies in the United States as of last year, in its 
1958 Life Insurance Fact Book, made the following statement: 

“For some years, the life companies have acquired a considerable portion of 
their corporate bond holdings by direct negotiation with borrowers. Known as 
direct placements, over $25 billion of the railroad, public utility, and indus- 
trial and miscellaneous bonds held at the end of 1957 were acquired in this 
way.” 

In addition to the private acquisitions by life insurance companies, other 
institutions such as casualty and fraternal insurance companies, banks, and 
pension funds have acquired substantial amounts of unregistered securities. 

Life insurance companies in the United States have been under tremendous 
pressure in recent years to find outlets for their funds. Their assets have had 
a spectacular growth as indicated by the following figures: 


{In billions] 


Year end: Assets | Year end—Continued Assets 
ia carers line ania eee aa $23. 2 i ial eee ce $64. 0 
jee s 0c gcd am artes 30. 8 | [Rtn Tilso-thohentadhane*atabmimarnienianmanate 90. 4 
Wein occ éradiavatininieteiesaman 44, 8! RTI iaacnigien oeteoanininavetannoalinesaanie 101.3 


From the above it is obvious why life insurance companies have become such 
a dominant factor as investing institutions and as depositaries for funds of the 
public. 

Insurance companies and other professional buyers usually have *”alysts 
who study the securities they are considering buying, privately or ; ublicly. 
Some of these buyers have extensive facilities for the purpose, others do not. 

Under the present system of marketing unregistered issues, the data called 
for do not go beyond what the individual buyers happen to consider necessary 
in each particular instance. There is no assurance that the disclosures made by 
the issuers always meet the high and uniform standards of the Securities Act 
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There is no assurance that certain buyers will not relax their individual require- 
ments as to information when negotiating such purchases that seem attractive 
if the issuers in question are reluctant to make more than a bare minimum of 
disclosures. 

To suggest that the investigations made by insurance company analysts and 
others are a proper substitute for the registration provisions of the Securities 
Act is to confuse the proper function of the two. The proper function of the 
buyer’s analyst is to determine whether the security in question meets the invest- 
ment standards of his particular company. He passes on the merits of the issue. 
The proper function of the registration provisions of the Securities Act is to 
provide for the public disclosure of comprehensive and accurate information on 
a uniform and prescribed basis as a matter of public policy. The Securities 
and Exchange Commission does not pass on the merits of the issue being offered, 

A double standard with respect to the protection of investors has developed. 
The effect of the Securities Act has been to afford essential protection to investors 
in issues registered under the act but to leave unprotected the investors in 
unregistered issues of comparable size, importance, and public interest. 

The 109 million holders of policies in legal reserve life insurance companies 
in the United States at the end of 1957 are a very large and important segment 
of the public. It was never the intent of Congress that the investing of their 
enormous volume of savings should be based on the individual disclosure stand- 
ards set up by each life insurance company. Independent yardsticks should 
not be tolerated as a substitute for the protection afforded by the registration 
provisions of the Securities Act. 


COUNTLESS INVESTORS ARE BEING DEPRIVED OF THEIR FAIR SHARE OF DESIRABLE ISSUES 


The larger life insurance companies have absorbed by far the greater part 
of the unregistered securities sold. This has aggravated a problem that count- 
less other investors have had in recent years in finding desirable issues in which 
to place their funds. 

There were 1,300 legal reserve life insurance companies in the United States 
at year-end 1957. A fair assumption, it seems to us, would be that only a small 
minority of these companies have participated in any sizable way in purchases 
of unregistered issues, at one time or another, leaving the great bulk of these 
companies deprived of their fair share of a large number of desirable issues. 

On January 1, 1958, the National Association of Mutual Savings Banks had 
a membership of 520 banks, with combined resources of over $35 billion and 
with nearly 22 million accounts (depositors). While some of the larger savings 
banks participate in purchasing unregistered issues, most of the smaller banks 
are being shut out. 

The exact number of pension funds and beneficiaries covered and their total 
assets are unknown quantities. However, it has been estimated that the new 
Federal Welfare and Pension Plans Disclosure Act may require the reporting 
of about 175,000 plans involving some 80 million beneficiaries. A great many 
eorporations, municipalities and States have set up pension plans for their 
employees, with the funds invested, for the most part, in debt securities. The 
pension field is growing by leaps and bounds. The finding of suitable investment 
media for such capital aggregations is a major problem and will be more so in the 
future. A large number of the pension funds administered by corporations, 
States, and municipalities or by banks and trust companies selected for the pur- 
pose, particularly the smaller ones, do not participate in the directly place 
unregistered issues. 

Others that have suffered from this device of private placements of unregistered 
issues are trust funds, religious and educational institutions, fraternal orders, 
and a host of other buyers of investment grade securities. The plight of such 
investors is well summarized in the following statement from the 1948 annual 
report of The Home Friendly Life Insurance Co. 

“Your company has investments in every State of the Union, principally 
through public utility—electric and gas and telephone bonds; bridge and road 
revenue bonds. There is a considerable disappointment in our inability to acquire 
a large number of industrial securities—securities of essential and seasoned 
industries being among the safest of institutional investments. However, there 
were but few of such public offerings of acceptable quality due to the fact that a 
large proportion of industrial securities were placed privately with large insur- 
ance institutions. It is understood that in some instances an entire issue was 
absorbed by an insurance company.” 
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It appears to be against public policy to assist the present private placement 
device in depriving so many buyers of a chance to compete with the larger 
insurance companies, on a more nearly equal basis, for outlets for their funds. 
This unwarranted discrimination would in a certain measure be eliminated if 
these issues were put through the registration process. In this event, many 
more of the new issues would be offered publicly since the evasion of registration 
would no longer exist as an incentive. In any event, the new issues could then 
be offered legally to more than the present limited number of prospective buyers. 
The resulting improvement would be in the public interest. 


SALES OF UNREGISTERED ISSUES CREATE PROBLEMS FOR PUBLIC REGULATORY BODIES 


The rising tide of private placements of unregistered issues has aroused the 
concern of legislative and regulatory bodies. One of the problems arising in 
this connection is the evaluation of such loans by various State insurance depart- 
ments. When an entire issue is placed with one or a limited number of institu- 
tional investors, those securities are not rated by the investment services and 
are not traded in the open market. This deprives the evaluating officials of the 
benefits of these independent indices of the value of corporate credits. 

Private sales of unregistered issues pose a problem for regulatory bodies in 
the case of regulated issuers, such as public utility companies. In most in- 
stances, such companies must obtain permission from a Federal or State com- 
mission before they may issue securities. Price and other terms are, of course, 
important considerations. They may eventually become a factor in the estab- 
lishment of rates to be paid by the consuming public. In approving the issuance 
and sale of securities by the private placement route the regulatory commissions 
are handicapped. In such cases, there is less evidence as to the adequacy of 
price than in the case of registered public offerings. 


DISCRIMINATION RESULTS IN UNFAIR COMPETITION 


Private sales of unregistered issues result in unfair competition between the 
two principal methods of selling securities. The public offering of registered 
issues naturally involves the effort and expense of registration in order to meet 
the high standards established under the Securities Act. The private placement 
method under the present law is greatly encouraged by the waiving of the 
registration process. 

Under the present system, some sales of unregistered issues are made with the 
aid and some made without the aid of investment bankers. If such issues were 
put through the registration process, issuers could still elect to use or not use 
the services of bankers, as they saw fit. 

If there is a real economic justification for private placements, that method 
should be able to compete on an equal basis with the public offering method. 
Issues under both forms of sale should be subject to the registration provisions 
of the Securities Act. Discrimination against the public offering of registered 
issues should, in the public interest, be stopped. 


THE PUBLIC SHOULD NOT LOSE THE BENEFITS OF THE IMPROVEMENTS IN CORPORATE 
MANAGEMENT AND PRACTICE THAT WERE BROUGHT ABOUT BY THE SECURITIES ACT 


An important advantage of the Securities Act to the public has been the 
thorough examination which the directors and officers must make into their own 
affairs in order to comply with the disclosure requirements of the law. In this 

yay, the Securities Act has brought about many improvements in corporate 
management and practice. Among other things, the accounting standards of 
the Securities and Exchange Commission have been high. Managements realize 
that many of their transactions and much of their business procedure will be 
brought out into broad daylight through the registration process. Some modern 
managements brought up in the era of the Securities Act have a new conception 
of their responsibilities to stockholders and the public. Undoubtedly there is 
a desire, in some instances, to avoid the liabilities that the act imposes on the 
issuer and its directors and principal officers for untrue or misleading or incom- 
plete statements in a registration statement. While a tendency in this direction 
is understandable, the fact remains that Congress intended that the disclosures 
should be made and the liabilities imposed. 

Unless issues that are placed privately are registered, the public will continue 
to lose some of the very real benefits that followed the adoption of the Securities 


EE 
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Act. It is therefore in the public interest for Congress to change the Securities 
Act so as to provide for the registration of issues that are placed privately, as ig 
now done in the case of public offerings. 


THE RESALE OF UNREGISTERED ISSUES TO THE GENERAL PUBLIO 


A loophole in the law that has not received much attention to date is the one 
that allows securities to be sold privately, without registration, in the first 
instance and resold later, again without registration. Transactions of this 
nature have taken place. This is a matter which can become very important in 
time. A stop should be put to any procedure by which unregistered securities 
may eventually be sold in the public market. 


REGISTRATION IS WORKABLE AND NOT UNDULY COSTLY OR BURDENSOME 


Predictions to the contrary notwithstanding, the act has not paralyzed the 
essential process of issuing and selling securities. Quite the reverse. The act 
has been found workable. No fair-minded informed person will deny that the act 
has proven to be a constructive piece of legislation. 

While it may be true that offerings of registered issues sometimes called for 
more time and effort than are required in the case of private placements of un- 
registered issues, nevertheless, lawyers and accountants have acquired a facility 
in Securities Act registrations resulting in considerably more expeditious and 
economical handling than was originally the case. Also it is significant that the 
Securities and Exchange Commission has streamlined its registration require- 
ments as they affect many issuers, particularly under the new form S-9, so as 
to eliminate much of the material that it was formerly necessary for such issuers 
to prepare and furnish. 

The costs attributable to registration are a reasonable charge for the pro- 
tection afforded investors and are not a material factor in the great bulk of cap- 
ital flotations. In July 1957, the Securities and Exchange Commission released 
its cost of flotation of corporate securities study covering the 5-year period 
1951-55. This study showed that: “For registered debt issues total cost ranged 
from 1.2 percent of gross proceeds for largest size issues to 11.5 percent for 
smallest size flotations. Costs were lowest for issues of communication com- 
panies and for electric, gas, and water companies and highest for mining firms. 
Cost averaged considerably less than 1.5 percent for companies with assets over 
$100 million in contrast to 10 percent for companies with assets under $5 million.” 
The same study also shows that for registered debt issues compensation absorbs, 
on the average, 55 percent of the total cost of flotation. 


II 


There are also considerations from the standpoint of the issuers of securities 
that should deter them from use of private sales even though that may seem 
at times to be the line of least resistance. Corporate managements should con- 
sider carefully the best interest of their stockholders—long term as well as im- 
mediate—before making private sales of their securities. This applies par- 
ticularly to corporations which are vested with a public interest through wide 
ownership of stock or by virtue of the nature of their business, 


THE ADEQUACY OF PRICE RECEIVED BY THE ISSUER IS FREQUENTLY OPEN TO QUESTION 


The buyers of unregistered securities are likely to be experienced bargainers. 
Quite naturally, many of them will seek to take advantage of the fact that the 
issuers are depriving themselves of access to broader markets for their securities. 
The buyers are anxious to make the best trades they can for their respective 
institutions. 

It is impossible to generalize on the subject of how much price advantage the 
buyer receives (and the seller gives) on private as against public offerings. 
The November 1949, Monthly Review of the Federal Reserve Bank of Boston 
states: “A better return is generally obtained from private issues than from 
market issues of the same credit rating. The differential rate is generally de- 
scribed as being about one-fourth of 1 percent above the rate on comparable 
market issues.” 

Frankly, we do not know what the average differential in price or rate might 
prove to be if statistics could be prepared. In some instances, judging by the 
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results, the price disadvantage to the issuer seems to be “all that the traffic 
will bear.” 
Just a few case histories are presented here: 


1. PUBLIC SERVICE ELECTRIC & GAS CORP. (N.J.) 


(a) Rejected offer for private placement of $15,000,000 

Se-year bends ak. ures OG 100 for 3’s. 
(b) Aecepted bid for publie offering of similar issue, bid 

I I i bik ia int nin echelon anbcipbianminiaed 103.5597 for 3’s. 
(c) Estimated saving to company on public offering over 

life of issue: Basis book method_..-_._.-_______ $178,580 


2. BROOKLYN UNION GAS CO. (N.Y.) 
(a) Rejected offer for private placement of $30,000,000 


Za-FeaR amas At DPIC OF. one ee ei 101 for 3%4’s 
And rejected accompanying offer for public sale 
of $12,000,000 25-year debentures at price of _______-. 101 for 414’s. 
And rejected arrangement for financial adviser’s fee 
lee geen aan ees aeedinis ea can aa eae arc ae $100,000 
(bv) Accepted bid for public offering of similar issue of 
SUN OID OI ce on aS ecnmeecer eet neciwei 101.10 for 314’s. 
And accepted separate bid for public offering of sim- 
ilar issue of debentures, bid price being________~__. 101.0796 for 4’s. 
With tegen aevisers fee... ................... 0 
(c) Estimated saving to company on public offering over 
life of issue: Basis book method________-_________ $2,682,560 


3. THE PACIFIC TELEPHONE & TELEGRAPH CO. (CALIF.) 


(a) Rejected offer for private placement of $75,000,000 

30-year debentures at price of.........--.------~- 100 for 2%4’s 
(b) Accepted bid for public offering of the same amount 

of 40-year debentures (less salable maturity than 


BO vourad, Did pric Hebe ania ined a wiietistenid 102.15 for 234’s. 
(c) Estimated saving to company on public offering over 
life of issue: Basis book method____________--___- $2,633,000. 


4. DUKE POWER OO, (N.C.) 


(a) Rejected offer for private placement of $40,000,000 


SU-yeur bunds at price of. .2 2 2. eT. 101.467314 for 3%%’s 
(b) Accepted bid for public offering of similar issue, 

Dar perce Senin. _-.. 100.808 for 2%’s. 
(c) Estimated saving to company on public offering over 

life of issue : Basis book method____________ _.__. $2,504,700 


If an issuer selects the private method, there can be a price advantage to 
such issuer if the issue is registered. Registration would allow the issuer to 
offer the securities to more than a limited number of prospective buyers, as 
presently permitted. Access, in this way, to a broader market would tend to 
improve the price received by the issuer. 

The managements of corporations are derelict in their duty to their stock- 
holders if they fail to sell their securities on the best terms available. Unless 
new issues are subject to the price test of a public market, the adequacy of the 
price and other terms received is frequently subject to question. 


THE ISSUER USING THE NONPUBLIC PLACEMENT METHOD DEPRIVES ITSELF OF THE 
BENEFITS OF AN OPEN MARKET FOR ITS. SECURITIES 


The issuer using this method forfeits the possibility of later acquiring its 
securities for sinking fund or other purposes at substantial savings. If an 
issue is distributed publicly, and has a quoted market, the issuer has a better 
chance of buying some of its bonds back at a saving at some time during the life 
of the issue. Experience has proven this to be a fact. Interest rates and other 
economic factors can change during the life of an issue. Ample evidence of 
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this fact is demonstrated by the number of investment quality bonds which 
have been quoted at substantial discounts from time to time. 

There have been innumerable instances of corporations retiring debt through 
the purchase of publicly distributed issues at prices that have resulted in very 
substantial savings to the borrowers. To cite only two examples: 


Commonwealth Edison Co. 




















| Total Market 
amount range 
Issue retired 1953-57 
1953-57 (inclusive) 
(inclusive) 
3 percent sinking fund debentures due 1999. ..............-..-..--...-.---.-- $4, 818, 000 8244-1014 
2% percent sinking fund debentures due 1999. ._...........---..-..---------- 5, 172, 000 75-06 
2% percent sinking fund debentures due 2001. ..._..._.......--.--.-.------.- 5, 015, 000 81-98 
Tennessee Gas Transmission Co.* 
Total 
amount Market 
Issue retired range 
1953-57 1953-57 
(inelusive) (inclusive) 
2% percent Ist mortgage bonds due 1966...............---.--.----------- _...| $5, 991, 000 85-96% 
© EE BOE CORNED TUNED GO BEGG oo vnc cic cco wcniceccsscncontesndisccees 9, 750, 000 87-98 
ORES 560 SORTA RIEE DOOGE COG FEO. 6 cp cnnccnndacuenasssanevetsddasageosdnn | 9, 575, 000 87-97% 
3 percent Ist mortgage bonds due 1970---.-.. ee ee ek eee eet anieaaenea | 7, 912, 000 87-98 
3% percent Ist mortgage bonds due 1971. ...................................- 8, 090, 000 87-99 
3% percent Ist mortgage bonds due 1971................--.-.-..---------..-- 7, 334, 000 89-102 


1 Because of later information available, the above issues have been substituted for those of Cities Service 
Co. and Eastern Gas & Fuel Associates used in the 1952 statement. 

Tennessee Gas Transmission Co.’s annual report for 1957 includes the follow- 
ing statement: “Long-term debt retired in 1957 to satisfy sinking fund require- 
ments amounted to $27,629,000. This when added to similar retirements in past 
years brought the cumulative total to $141,276,000.” ° 

Had these issues not been sold publicly it is virtually certain that all the 
securities retired would have been acquired by the issuers at prices at least equal 
to the sinking fund call prices. These are always 100 percent or higher. Costs 
of registration pale into insignificance when compared with savings such as those 
indicated above. Why should management pass up such an opportunity? 


THE SIMPLICITY AND ECONOMY OF PRIVATE OFFERINGS HAVE BEEN OVERSTATED 


Much of the time, effort, and expense of public offerings applies also to un- 
registered sales. 

Unregistered, as well as public offerings, require the services of counsel for 
the issuer, and generally counsel for the purchasers also. The services of in- 
vestment bankers are also included in many private sales. 

In private, as in public offerings, time must be spent in preparing a presenta- 
tion of the material facts and in soliciting the interest of prospective buyers. 
Negotiations are then entered into, and a loan agreement drafted. This may be 
a long and highly technical document when finally approved by all parties. 
It may well include a provision for the future registration of the issue under 
the Securities Act should the buyer so request. It may even contain provisions 
that put the buyers in practical control over the future financing of the borrower. 

A public offering may require a slightly longer time schedule than a private 
sale. However, the Securities and Exchange Commission in its latest annual 
report for the fiscal year ended June 30, 1957, states that ‘“‘The median time which 
elapsed between the date of filing and the effective date with respect to 766 
registration statements that became effective during the 1957 fiscal year was 
23 days, the same period as in the preceding year. * * * All these days are 
calendar days, includings Saturdays, Sundays, and holidays.” The difference in 
time, in many cases, is not likely to be important. Well-managed corporations 
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generally anticipate their financial requirements well enough ahead to allow 
time for the registration process. Lawyers and accountants have acquired a 
facility in Securities Act registrations resulting in more expeditious and eco- 
nomical handling than was originally the case. 


CONCLUSION 


If the prinicpal reason for the sale of unregistered issues is avoidance of the 
effort and expense of registering the securities, or the evasion of directors’ 
and officers’ liabilities, it is obviously not in the public interest to allow the 
present situation to continue unchanged. There should be the same Securities 
Act protection of the funds of the life insurance policyholders when invested 
through private placements as when invested in publicly offered securities. 

If the pressure of funds in the hands of the larger insurance companies is 
so great that these companies must continue to absorb such a large part of 
the new debt securities sold each year, let those companies compete on an 
equal basis with the smaller insurance companies and the many other buyers. 
The present discrimination should be ended. 

If there is a real economic justification for private placements, that method 
and the public offering method should be on a truly competitive basis, with 
the governing consideration being the advantages which each can supply to 
the issuer. The discrimination against the public offering method should be 
ended. 

Circumstances have changed since the act was passed in 1933. Private place- 
ments of corporate securities, as we know the practice today, were relatively 
unknown at that time. Congress intended at that time to provide the investing 
public with very broad protection and to bring about certain reforms in 
corporate management and practice. 

Section 4(1) of the act has become a much used loophole. The loophole 
should be closed. An amendment to that effect would put an end to the ten- 
deney on the part of corporate management to select a method for selling securi- 
ties that is fundamentally at variance with established public policy. 

What is proposed is a moderate and overdue extension of provisions which 
are at the heart of the Securities Act—provisions which are essentially informa- 
tional, which have operated successfully, and with which there can be no quarrel 
in principle. It is an extension which is badly needed and which could be 
easily effected. 

HALSEY, Stuart & Co., INC. 

DECEMBER 20, 1951. 


Whereupon, at 1:55 p.m., the committee was adjourned. 
P p.m., J 








INVESTIGATION OF REGULATORY COMMISSIONS AND 
AGENCIES 


TUESDAY, SEPTEMBER 23, 1958 


. House or RepresENTATIVES, 
SrecrAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT, OF THE 
CoMMITTEE ON INTERSTATE AND ForeIGN COMMERCE, 
Washington, DC, 
The subcommittee met, pursuant to notice, at 10:30 a.m., in room 
1304, House Office Building, Hon. Oren Harris, chairman, presiding. 

The Cuarrman. The committee will come to order. 

The Special Subcommittee on Legislative Oversight resumes hear- 
ings this morning in a continuation of those matters that were left 
uncompleted when the committee suspended its activity in July for 
the purpose of meeting the deadline on important legislation before 
the committee. 

Last. week, on September 18, the subcommittee concluded question- 
ing of the Securities and Exchange Commission with respect to pri- 
vate offering of convertible debentures of the Collier Publishing 
Co. There was some criticism of the Commission of its failure to act 
promptly in that matter, as the record will show. 

In the Crowell-Collier case, the issuer took advantage of the Se- 
curities Act of 1933, section AL, clause (2), which exempts private 
offerings from the registration requirements of the act. My atten- 
tion has been called to the issue of the New York Times today, page 
53, in an item that the Securities and Exchange Commission did move 
yesterday to block Arvida Corp. from proceeding to initiate the sales 

campaign involving an issue of between $25 and $30 million of its 
common stock in advance of the filing of the registration statement. 
Such campaign, according to the Commission, was designed to facili- 
tate the ultimate offering and sale of the stock. 

It also appears in the news item, although the Securities and Ex- 
change Commission got a temporary restraining order in the New 
York Federal court against Arvida and certain investment banking 
firms involved, the judge of the Court of Appeals of New York va- 

cated the temporary restraining order as having been issued without 
sufficient reason. 

It also appears from the news item that ultimately the Arvida 
ae intended to file a registration statement. The subcommittee— 
certainly I as chairman of the subcommittee—without. in any way 
passing on the merits of the matters, is pleased to observe the prompt- 
ness with which the Commission has acted on this case. 

In view of the prompt action taken here and the information which 
was developed by the subcommittee last week in the Crowell-Collier 
case is the reason I bring this to the committee’s attention. 
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Some time ago during the course of the investigation of the Federa) 
Communications Commission many comparative cases were gone into. 


The record reveals the facts that were developed in connection with 


these various cases. There were a few of the comparative cases which 


the subcommittee did not get to, We felt that in some of these cases 


since they were in the courts that the subeommittee had to be cautious 
with reference to its consideration and investigation of those cases, 


There were some four of five comparative cases, therefore, that were 
not completed, Those cases have been remanded by the circuit court 


of appeals to the Comission. The staff has a program underway, as 
directed by the committee, to analyze the opinions of the circuit court 


of appeals with respect to the responsibility of the Federal Communi- 
cations Commission in each of the cases. 
We have a brief statement in the form of a letter from the Com- 


mission regarding the cases which will be included in the record at 
this point. 


(The statement referred to follows :) 


FEDERAL COMMUNICATIONS COMMISSION, 
Washington, D.C., September 9, 1958. 
Mr. Rosert W. LISHMAN, 
Subcommittee on Legislative Oversight, 


House Office Building, Washington, D.C. 


Dear Mr. LisHMAN: Your letter of September 3 requests a list of cases 
referred back to the Commission by the court of appeals and cases reopened 
by the Commission this year. 

In the following cases, the Commission was reversed or the case was 
remanded: 

1. Robert Hecksher v. FCC, No. 13794 (docket 11865), remanded Jan- 
uary 23. The Commission subsequently terminated the proceeding when 
the protestant-appellant moved to dismiss his own protest. 

2. WKAT, Inc. v. FCC, No. 18718 (docket 9321), remanded April 17. 
Hearings under the remand began September 8. 

3. Capitol Broadcasting Co. v. FCC, No. 14034 (docket 12167), reversed 
May 22. Further proceedings before the Commission have been suspended 
because a petition for rehearing filed by the Commission is pending in 
court. 

4. Hall & Greenville v. FCC, No. 13231 (docket 11314), remanded May 
22. The Commission referred the case to Chief Hearing Examiner Cun- 
ningham on July 30, 1958, and he is expected to issue a hearing order 
shortly. 

5. Philco Corp. v. FCC, No. 14166, reversed June 19. The mandate of 
the court has been stayed pending the filing of a petition for certiorari in 
the U.S. Supreme Court by the intervenor (National Broadcasting Co.). 

6. WIBC, Inc. v. FCC, No. 14035 (docket 8908), reversed June 18. The 
mandate of the court has been stayed because a petition for rehearing filed 
by the intervenor (Crosley) is pending in court. 

7. Carroll Broadcasting Co. v. FCC, No. 14104 (docket 11591), reversed 
July 10. The mandate of the court has been stayed pending the filing of a 
petition for certiorari in the U.S. Supreme Court by the Commission. 

8. Massachusetts Bay Telecasters, Inc. v. FCC, No. 13896 (docket 8739), 
remanded July 31 for further hearing. The mandate of the court has been 
stayed pending disposition of a petition for rehearing filed in court by 
appellant. 


In no other case this year has the Commission granted a petition for recon- 
sideration, to reopen the record, etc. 
Sincerely yours, 
JoHN C. DoEeRFER, Chairman. 


The Cramman. Apparently, there will be other and more detailed 
information which the committee should have as to the responsibility 
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of the Commission in view of the remand and decision of the cireit 
court of appeals. The committee does not feel, however, that it should 
go into the merits of those cases at this time because they are matters 
actively before the Commission for consideration. 

However, there was one case that is not considered at this time as a 
comparative case, and is not in the courts, but the committee did direct 
the staff to make inquiries and investigation into matters which were 
called to its attention that we think that the record should be com- 
pleted, and that is the Pittsburgh case, Channel 4. 

The committee, of course, observes that there has been a great deal 
of publicity regarding the Channel 4 case in Pittsburgh. We observe 
that other appropriate agencies and departments of the Government 
have been interested in that particular case. To that extent, it is 
not our committee responsibility; i¢ is the responsibility of the ap- 
propriate departments or agencies of the Government. Nevertheless, 
it is the responsibility of this committee to develop the record in carry- 
ing out its own duty. Consequently, some weeks ago members of 
our staff were delegated to go into this particular case and develop the 
facts and information. It is that case that we think should be spread 
on the record and brought to attention of the committee today. I 
advised members of the Federal Communications Commission or any 
of the staff last week that the committee would be pleased, of course, 
to have them sit in on these hearings. 

I have made it known that the Commission may, if it so chooses, 
give their side of this case, or the record and the facts from the stand- 
point of the considerations of the Commission. 

[ have also let it be known that any person involved when it was a 
comparative case, as it started out to be originally, would be heard by 
the committee if they so desired. I wanted that to be made perfectly 
clear before we started. 

We think the best approach and orderly procedure to present this 
would be to have a member of the staff who went to Pittsburgh and 
on the spot made an investigation. Therefore, I would like to ask our 
staff member, Mr. Eastland, to come around. 

Mr. Eastland, will you be sworn? Do you solemnly swear that the 
testimony you give to this committee will be the truth, the whole 
truth, and nothing but the truth, so help you God? 

Mr. Eastianp. I do. 

The Cuarrman. I would like to announce at this time, also, that 
members of the press, radio, and television have urged that I make a 
statement with reference to the announcement that was made last 
night with which you are all familiar. I have just arrived in Wash- 
ington and have not had an opportunity to discuss the matter with the 
committee, and I intend to do that this morning, and have announced 
to them outside that I would meet with the press at 3 o’clock this 
afternoon in our committee room on the other side of the building on 
this same floor. 

There is a prepared statement which will be given by Mr. Eastland. 
I think we have extra copies for the members of the press. If we do, 
this would be an appropriate time to make the statement available. 

Will you state your name for the record? 


en 
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TESTIMONY OF OLIVER EASTLAND, ASSISTANT CHIEF INVESTI- 
GATOR, SPECIAL SUBCOMMITTEE ON LEGISLATIVE OVERSIGHT 


Mr. Eastianp. My name is Oliver Eastland. I am assistant chief 
investigator of the subcommittee. 

The Cuamman. On Legislative Oversight. 

Mr. Eastianp. Yes, sir. 

The Cuarrman. Of the Committee on Interstate and Foreign Com- 
merce, House of Representatives. 

Mr. Eastuanp. Yes, sir. 

The Crarrman. Mr. Eastland, in your capacity as an investigator 
for the subcommittee, did you investigate the channel 4 matter at Pitts- 
burgh, Pa.? 

Mr. Easrianp. Yes, sir. 

The CHATRMAN. Did your investigation include, first, a review of 
the record of the Federal Communications Commission here in 
Washington ? 

Mr. Easrianp. It did, sir. 

The Cuatrman. Then did you proceed to Pittsburgh where you 
made investigation on the spot ? 

Mr. Eastianp. That is correct, sir. 

The Crarrman. Have you prepared a summary of the investi- 
gation ? 

Mr. Eastianp. Yes, sir. 

The CuHarrMan. Pertaining to this matter? 

Mr. Eastuanp. That is right, sir. 

The CHatRMAN. You may proceed with your presentation. 

Mr. Easrianp. Mr. Chairman, members of the committee, the 
purpose of this presentation is to provide for the record what are 
considered to be the more important issues disclosed during the inves- 
tigation of the proceedings before the Federal Communications Com- 
mission leading to the award of a construction permit to operate a 
television station on channel 4 in the vic inity of Pittsburgh, Pa. Be- 

cause of the nature of the presentation of this matter for the record, 
an effort will be made to avoid disclosures which would unfairly 
reflect upon the reputation of any individual or firm involved. It is 
recognized that certain of the reference es in the course of this pro- 
ceeding probably will identify certain individuals without the men- 
tion of any name. For that reason in those instances where documents 
are inserted in the record the names of individuals have not been 
deleted since those documents are a part of the public record 
were obtained from the individuals involved without the assertion 
by any of them of any claim of privilege and without any request 
having been made to restrict the publication thereof. 

It is recognized that the proper and more effective manner of pre- 
senting this case would be by the testimony of all of the individuals 
involved. However, time does not permit this method of procedure. 
The considerations 1 in connection w ith completely protecting the indi- 
viduals involved in this matter, it is believed, are outweighed by the 
requirement under legislative mandate that this sube ommittee report 
to the present Congress. It is vitally important and required that 
the information obtained by this subcommittee be made available 
promptly to the succeeding Congress to provide a sound basis upon 
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which it may determine the future course with or to dealing 
with the responsibilities assigned to this subcommittee b 7 the present 
Congress and the problems which have been presented as a result 
thereof. 

Chronology of events in the Pittsburgh channel 4 application and 
the Federal Communications Commission decision. 

Between the dates of October 3, 1945, and June 23, 1953, five appli- 
vations were filed for permits to "construct a television station to be 
operated on channel 4 in the vicinity of Pittsburgh, Pa. The appli- 
cants and the dates of filing the application were as follows 

October 3, 1945 : Allegheny Broadcasting Corp. (name later changed 
to Television City, Inc.). 

January 29, 1948: WCAKE, Inc. (a Hearst corporation). 

December 9, 1952: Matta Enterprises. 

June 22 , 1953: Wespen Television, Inc. 

January 2 23, 1953: Irwin Community Television Co. 

By order of designation dated April 21, 1954, the Federal Com- 
munications Commission found all five applicants to be legally, tech- 
nically, and financially qualified to operate a television station on 
channel 4 at Irwin, Pa., and the applications were designated for com- 
parative hearings. On May 21, 1954, the first hearing was held before 
Examiner Elizabeth C. Smith, in Washington, D.C., and an initial 
decision was dated April 18, 1956 (released April 23, 1956), granting 
the application of Television City, Inc. 

Almost simultaneously with the release of the initial decision, a 
principal i in the Television C ity organization died. On July 19, 1956, 
the Commission denied a petition filed on June 7, 1956, by Television 
City to amend its application and reopen the record to show the desig- 
nation of a replacement for its deceased principal. On November 8, 
1956, the Commission issued a memorandum of opinion and order 
which modified its order of July 19, 1956, and allowed Television City 
to amend to show steps taken to replace the deceased principal and 
reopen the record for that purpose. 

Note: As will be later shown there is an indication that some im- 
proper influence may have been brought to bear in order to obtain 
a modification of the Commission’s denial of July 19, 1956, of Tele- 
vision City’s petition. 

On December 17, 1956, a second hearing was held before Examiner 
Elizabeth C, Smith. The examiner’s modified initial decision dated 
April 9, 1957 (released April 11, 1957), granted the application of 
WCAK, Inc. <A review of the two decisions reveals that the examiner 
made contradictory findings in several instances on the same set of 
facts, 

On May 15, 1957, the Commission scheduled oral argument before 
the full Commission for June 3, 1957, and the oral argument was held 
on that date. On June 4, 1957, the Federal Communications Com- 
mission Office of Opinions and Review wrote a memorandum to the 
Commission, subject: Request. for instruction. This action has been 
described by the present Chairman of the Federal Communications 
Commission as exceptionally fast. The channel 4 matter was placed 
on the agenda for June 5, 1957, but was passed over on that date and 
on June 3, 20, and 27. 
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On July 25, 1957, the Commission adopted a joint petition granting 
the award to Television City to be 50 percent owned by WCAE, Inc. 


EXAMINER’S DECISION 


There having been two decisions by the examiner in this matter, the 
initial decision and the modified initial decision, which were ren- 
dered approximately 1 year apart, it is felt that because of certain 
inconsistencies in the two decisions the examiner should be called 
upon to explain the inconsistencies. 

The modified initial decision in this case was occasioned by the 
death of a principal of one of the applicants who died on the date of 
the examiner’s initial decision which was April 18, 1956. The de- 
ceased was a man well advanced in years, but who testified at length in 
the first hearings before the examiner. Both of the decisions seem 
to rely quite heavily on the experience and ability of the president, 
director, and general manager of one of the other applicants. What 
the decision fails to disclose is that the individual latterly referred 
to did not testify nor did he appear before the examiner in any of the 
proceedings nor that the reason for his nonappearance was illness of 
a rather serious nature. Investigation disclosed that the person re- 
ferred to has for some time suffered from ulcers. He stated to the 
investigators that he got out of testifying before the examiner because 
of his health. The question now arises as to how the examiner con- 
cluded that the death of an elderly principal should have so much 
greater effect upon the proposed operations of a corporation than 
would the serious illness of the principal of the nearest competing 
applicant. 

On page 118, paragraph 3, under the heading “Conclusions,” the 
examiner states in part: 

As was held in Oregon Television, Inc. (9 RR 1401, 1447) : 

In competitive proceedings, the Commission has heretofore established cer- 
tain criteria to be considered in determining, on a comparative basis, which 
of mutually exclusive applications for radio broadcast and television facilities 
should be granted. These include such factors as local ownership, participation 
in the civic life of the community, integration of ownership and management, 
experience in radio broadcasting, program proposals and policies, staff and 
ability to effectuate program proposals, past record in station operation, and 
diversification of control of the media of mass communication. We have con- 
sistently held that all of such factors are not entitled to equal weight and the 
significanve to be attached to each will vary as the circumstances of individual 
eases differ. 

Following the above is a subheading, “Local Ownership,” as 
follows: 

4. The “local ownership” criterion will be considered first. With the ex- 
ception of WCAE whose ownership is entirely nonresident, the ownership of the 
applicants is substantially all local. ‘‘Local” in this case is used to include all 
of the communities within the Pittsburgh metropolitan area, which communities 
the Commission has heretofore stated the channel 4 allocation to Irwin was 
designed to serve. All of Television City’s outstanding stock is in a voting 
trust and the authorized stock which has been subscribed will also be deposited 
in the same voting trust when issued. The two voting trustees are longtime 
residents of Pittsburgh and all of the beneficial owners of and subscribers for 
Television City stock reside in the area, except one who is the beneficial owner 
of less than 5 percent. Likewise, all of its officers and directors are residents 
of the area. None of the stockholders of WCAE reside in the Pittsburgh area— 
it being a subsidiary of Hearst organizations which has headquarters in Los 
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Angeles and New York. The two partners of Matta Enterprises are both 
longtime residents of the area. Approximately 89 percent of the stock of Irwin 
Community has been subscribed by residents of the area, and all of its officers 
and directors are local residents. There is no decisional difference on the 
factor of local residence as between Television City, Matta Enterprises, Wespen, 
and Irwin Community. Each of these four applicants merits a decided prefer- 
ence over WCAE in this area of comparison. 


On page 15 of the modified initial decision under the heading “Con- 
clusions,” there is a subheading, “Local Residence,” which seems to 
be a departure from the corresponding paragraph in the initial de- 


cision which subheading was “Local Ownership.” The paragraph 
under “Local Residence” states in part as follows: 


6. Local residence is one of the criteria used in a comparison of mutually 
exclusive applicants. “Local,” as used in this paragraph, includes all of the 
communities within the Pittsburgh metropolitan area, which the Commission 
has heretofore stated the allocation of channel 4 to Irwin was designed to 
serve (Beachview Broadcasting Corp., supra, and Appalachian Broadcasting 
Company, 11 RR 1327). All of the officers and directors of Television City are 
residents of the Pittsburgh area and, with one exception, such residence has 
been of long duration. All of the outstanding stock of Television City is in a 
voting trust and the authorized stock which has been subscribed will be de- 
posited in the same voting trust when issued. The two voting trustees (also 
officers of the corporation) are residents of Pittsburgh, and all of the beneficial 
owners of and subscribers for Television City stock reside in the area, except 
one who is the beneficial owner of a minority interest. While no stockholder of 
WCAE resides in the Pittsburgh area, all of the officers and directors of WCAE 
are residents of Pittsburgh or its immediate environs. However, the principals 
of an applicant include nonstockholding officers and directors and these princi- 
pals are to be considered in evaluation of the factor of local residence. 


The examiner should be called upon to state whether or not this 
departure was an effort to justify an award to one of the applicants 
which was not favored by the initial decision. For all practical pur- 
poses it appears that in this instance the examiner reversed a previous 
finding based upon identical facts. This was done in spite of the 
meaning to be gleaned from reading paragraph 3-C, page 5, under 
the heading “Preliminary Statement” in the modified initial decision 
which follows: 


3-C. Findings with respect to the qualifications and proposals of WCAH, Inc., 
Matta Enterprises, Wespen Television, Inc., and Irwin Community Television 
Co. are not modified herein, since such matters were not altered by the evi- 
dence taken at the further hearing. Similarly, findings covering the proposals 
of Television City which were not affected by evidence adduced subsequent to 
the substitution of Irwin D. Wolfe, Jr., for his deceased father in the Television 
City organization are not modified herein. The new findings herein made are 
based upon the evidence received at the further hearing. The impact of the 
new findings upon the case as a whole is, of course, weighed in the conclusions 
of this modified initial decision. 


On page 132 of the initial decision, paragraph 42, the examiner 
states : 


Under well-established Commission policy, concentration of ownership in the 
media of mass communication by one organization to the extent of that held 
by the parent organization of WCAF, not only locally but also on a nationwide 
basis, can be overcome only by other most compelling factors. WCAE is the 
wholly owned subsidiary of the Hearst organization which, in turn, owns and 
publishes daily newspapers in 12 major markets, extending from the east 
coast to the west coast and including one of three daily newspapers in Pitts- 
burgh; a news weekly of nationwide circulation; nine magazines of national 
circulation, as well as several magazines published and circulated abroad; 
King Features Syndicate which furnishes international news and photo serv- 
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ices, television wire news, still photo, and newsreel services; also a 50-percent 
interest in four other newsreel services of national scope; as well as an AM 
radio station and a VHF television station in both Baltimore, Md., and Mil- 
waukee, Wis., respectively, and an AM radio station (WCAE) in Pitts- 
burgh * * * There is no integration of ownership and management in the 
WCABR radio station operation in Pittsburgh and none proposed in the television 
operation * * *, 


Further, on page 126 of the initial decision, paragraph 20, the 
examiner states: 

20. Aside from its other interests, the Hearst ownership of the Pittsburgh 
Sun-Telegraph, one of three daily and two Sunday newspapers published in 
Pittsburgh and its ownership of station WCAHE, Pittsburgh, in itself warrants a 
preference to the other applicants over WCAE on the concentration of ownership 
of media of mass communications in the local area. When the overall ownership 
of media of mass communication by the Heart interests is considered, a very 
substantial preference must be awarded to all of the other applicants—the 
greatest degree of preference on this point going to Wespen, since neither that 
applicant nor its stockholders have any radio or newspaper interests whatever 
and the movie theater interests attributable to it are minor. 

In paragraph 55 on page 36 of the modified initial decision, the 
examiner states 1n part: 

* * * The grant of the WCABR application for a television station would in no 
wise result in a concentration of ownership of television facilities in the Pitts- 
burgh area. Neither would such a grant to WCABR result in a concentration of 


ownership of the media of mass communication in the Pittsburgh area or else- 
where * * * 


EX PARTE CONTRACTS 


During the course of the investigation of this matter, substantial 
evidence appeared to indicate that some of the applicants or persons 
representing some of the applicants influenced or attempted to in- 
fluence or at least made improper contact with officials and Commis- 
sioners of the Federal Communications Commission during the time 
that this proceeding was in adjudicatory process. Some such con- 
tacts are as follows: 

The mayor of a large city who is a prominent politician wrote to at 
least two members of the Commission on behalf of one of the 
applicants. 

An official of the parent corporation of one of the applicants had 
an audience with a former member of the Commission, which audience 
was arranged at the request of a U.S. Senator 8 days after the oral 
argument in this case before the Commission and somewhat prior to 
the fruition of a merger agreement between the two leading con- 
tenders. 

A local attorney and Washington representative for a large cor- 
poration in which the principals of one of the applicants have a 
substantial interest arranged for and made contacts on behalf of the 
said principals with an important official of the Federal Communica- 
tions Commission from whom valuable advice was obtained to the 
apparent exclusion of other applicants similarly situated. 

With reference to the note on page 4 hereon concerning the Com- 
mission’s denial of a petition on July 19, 1956, there are three letters 
included here to indicate the close relationship between an official 
of the Commission and the Washington attorney-representative re- 
ferred to above. The letter, dated July 19, 1956, refers to the subject 
petition. 
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JULY 19, 1956. 
Ear. F. REeEp, Esq., 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 

My Dear Earv: I can’t tell you how disappointed I am in the decision of the 
Commission. 

I recommend that you have a conference early with Warren Baker before 
definitely proceeding and I don’t think you should delay too much in arriving at 
a decision as to your procedure as it might be that action should be taken before 
the Commission makes its next step. 

I will be at my New York apartment tomorrow (Friday) and Saturday and 
back Sunday night and available here all next week. 

Frankly, I am not only disappointed in the decision but I am perplexed by 
the peculiarity of the action and wonder if we haven’t possibly slipped. 

Let me hear from you. 

Warm personal regards. 

Sincerely yours, 
Raout E. DESVERNINE. 

Mr. Witu1ams. Who is Mr. Desvernine? 

Mr. Easrianp. He is a local attorney and representative for the 
National Steel Corp. 

Mr. Wiu1aMs. He is not connected in any way with the Com- 
mission ? 

Mr. Eastianp. No, sir. 

The Cuatrman. Is he connected in any way with either of the ap- 
plicants as far as the record before the Commission is concerned ? 

Mr. Eastianp. The principals of Television Citi, or at least one 
of them, are on the board of directors of the National Steel Corp. 

The Cuarrman. Is this man a member of the board of directors? 

Mr. Eastuanp. Yes, sir. 

Mr. Reep. Of one of the applicants? 

Mr. Eastianp. He is on the board of directors of Television City, 
Inc., and of National Steel Corp. 

There is another letter dated May 21, 1956, again to Mr. Earl F. 
Reed, Esq., Thorp, Reed & Armstrong, 2900 Grant Building, Pitts- 
burgh, Pa. 

My Dear Ear: Our friend tells me that time to file exceptions to the exam- 
iner’s report has been extended by unanimous consent of the parties. This 
was proper procedure in view of the fact that such an extension is necessary in 
the light of the new facts. He advises, however, that you file your “new facts” 
as soon as possible to avoid further delay and the uncertainty as to what can 
develop the longer the matter is delayed. He says that the docket does not 
show your filing as yet. He is watching it as he wants “to move in” as soon 
as the matter is before the Commission. 

Unfortunately, I will not be in Washington while you are here to attend the 
meeting of the institute. I am going up to New York with E. T. to attend the 
American Iron and Steel Institute, as I do every year. I feel that these con- 
tacts are useful to us. 

I will be in Washington, however, Friday morning. You can reach me in New 
York either at the New York office or at my apartment, 50 Sutton Place, South, 
Eldorado 5-4115, same number as before moving. 

Warm personal regards, 

Sincerely, 
RAouL E. DESVERNINE. 
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APRIL 12, 1957. 
Mr. WARREN E. BAKER, 
General Counsel, Federal Communications Commission, 
Washington, D.C. 


My DEAR WarREN: If you should want to reach me, I will be at my New York 
apartment—telephone number—Eldorado 5-4115—Saturday and Sunday and all 
day Monday. 

If you have time to check in on the situation, and are informed before Monday 
at 3 p. m. telephone Earl Reed collect, Miami Beach—Union 6—5319—otherwise, 
get in touch with me right after lunch Tuesday the 16th here in Washington. 
As ‘a probably know, the examiner decided against us giving the station to 

earst. 

I think that Earl is planning to be in Washington this coming week, Wed- 
nesday and Thursday. I know he would like to see you for a few moments, but 
at your convenience, 

Sincerely yours, 
Raout E. DESVERNINE. 

Testimony was received by this subcommittee in open hearing to the 
effect that a former Chairman of the Commission had lunch with a 
principal of one of the applicants subsequent to release of the exami- 
ner’s modified initial decision and prior to the date set for oral argu- 
ment before the Commission. That testimony revealed that the 
luncheon was arranged by a third party prominent in the television 
industry. 

Other evidence reveals that members of law firms which represented 
one of the applicants in this matter were close friends and frequent 
visitors in the office of a former member of the Federal Communica- 
tions Commission. 

Documentary evidence obtained from one of the applicants reveals 
that information concerning negotiations for a merger between the 
two principal contenders herein was provided in detail by a corpora- 
tion official to a former Chairman of the Federal Communications 
Commission at his home and it appears that the information provided 
was not made a part of the official records in the Federal Communi- 
‘ations Commission. 

In testimony before this subcommittee, a former Chairman of the 
Federal Communications Commission did not disclose that one of the 
principals offered a bribe for his vote. During an interview with the 
former Chairman an investigator for this subcommittee was told that 
such an offer was made. In reviewing the hearing transcript con- 
taining the testimony referred to above it appears that the witness 
had every opportunity to reveal the information which was given to 
the investigator when he was not under oath. 

If the allegations made by the former Chairman to this subcom- 
mittee’s investigator are true, it appears, after reading the record, 
that the witness has committed perjury. 

The witness did state while testifying that the principal referred 
to above asked him to set this matter for oral argument at an early 
date and prior to the expiration of the Chairman’s term as Chairman 
of the Federal Communications Commission. 

The above incidents about which the witness testified before the 
subcommittee and his statements to the investigator involve one and 
the same meeting between the parties. The fact that there was such 
a meeting and the time of the meeting are undisputed. 

With respect to the meeting referred to above the principal of the 
applicant involved, when interviewed by the subcommittee investiga- 
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tors, made counterallegations against the former Chairman of the 
Federal Communications Commission to the effect that the former 
Chairman solicited a bribe for his vote in favor of the applicant. 

Investigation has disclosed no witness to this conversation other 
than the two individuals involved. There is no conclusive evidence 
in the subcommittee files to indicate which individual or if either 
individual was telling the truth. 

Oral argument and merger: As hereinbefore reported, a principal 
of one of the applicants in this case had lunch with a former Chair- 
man of the Commission at the Mayflower Hotel in May of 1957. The 
principal, when interviewed, stated that, believing the Chairman 
to be on his side, he asked that the case be set down at an early date 
for oral argument prior to expiration of the Chairman’s term on the 
Commission, which he agreed to do, 

On May 15, 1957, the Commission prepared an order—released May 
17, 1957—setting the oral argument in the case for June 3, 1957. 
Several witnesses have stated that upon conclusion of the oral argu- 
ment several of the principals of one of the applicants, some of their 
attorneys, and friends, went to the Mayflower and had lunch in the 
suite permanently maintained by a large corporation in which these 
principals have a substantial interest. 

It was stated that during this meeting at the Mayflower word was 
received that the Commission had voted and that there was a dead- 
lock. None of the witnesses interviewed have stated who received 
the information, nor has anyone disclosed the source of the informa- 
tion. A review of the records at the Federal Communications Com- 
mission fails to disclose that there was ever an official vote on this 
matter. 

The former Chairman of the Commission, in testifying before this 
subcommittee, stated that there was a vote. A closer review of the 
Federal Communications Commission records disclosed an interoffice 
memorandum dated May 27, 1957, No. 45741, concerning this matter, 
with lightly penciled notations thereon which indicated a 3-to-3 vote 
for the two leading contenders. 

The handwriting on this memorandum was identified by the Chief, 
Office of Opinions ‘and Review, as his own. He did not recall having 
made these notations and stated that he was very disturbed in learning 
of them. He said further that while this was not an official vote it 
certainly indicated to him that there had been an expression of 
opinion “by the members of the Commission as indicated by the nota- 
tions on the memorandum. 

A local attorney and Washington representative for a large corpo- 
ration in which the prine ipals | of one of the applicants herein are 
interested stated to the investigators when interviewed that he was a 
close friend of an official of the Federal Communications Commission 
and that he had from time to time talked to this official and arranged 
meetings between this official and a principal of one of the applicants 
in this case. 

He stated further that about 4 p.m. on June 3, 1957, this official 
accompanied him and several of the principals of one of the applicants 
on a trip in a plane owned by the corporation referred to. He stated 
further that he undoubtedly discussed with the Federal Communi- 

cations Commission official the effect of the tie vote. 
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The Federal Communications Commission official was interviewed 
and he stated that he and the attorney-representative of the corporation 
referred to above became close friends while he—the FCC official— 
was employed by the Civil Aeronautics Board. He stated that his 
friend had been instrumental in obtaining his present position with 
the Federal Communications Commission. 

On June 4, 1957, the Office of Opinions and Review prepared a 
memorandum to the Commission requesting instructions in this pro- 
ceeding. The present Chairman of the Federal Communications 
Commission, when questioned about this phase of the matter, stated 
that this was “fast, awfully fast.” The matter was placed on the 
agenda for June 5, 1957, and was passed over on that date and weekly 
thereafter until June 27, when it was passed over for 1 month, that 
being the practice when less than a week remains in a month. 

The subcommittee has obtained various documents from various 
sources relating to merger negotiations involving all five of the ap- 
plicants. The more significant of these documents pertain to the 
merger between the two leading contenders which was finally effected 
on July 25, 1957, and acted on by the Commission on July 27, 1957. 

There may be some significance to two documents particularly, 
inasmuch as they seem to be of a personal nature and apparently 
were sent to the home of a former Federal Communications Com- 
missioner. The documents referred to have not been found in the 
official files of the Federal Communications Commission. The docu- 
ments referred to are as follows: 

JUNE 11, 1957—2 :30 p.m. 


PROPOSAL MADE TO REED, ECKELS & WOLF Bros. 


We have been advised by our Washington counsel that it is imperative that 
there be made an honest and generous attempt to settle. We do not believe that 
your proposal comes precisely in this category. 

We therefore offer a 50-50 ownership arrangement with respect to the chan- 
nel 4 TV station. 

We suggest two classes of stock with an identical number of shares each. 
Let’s call them A and B. 

Stock A would be nonvoting and we propose to divide on the basis of 51 
percent for you and 49 percent for us. Stock B would have voting power. We 
propose its issue on the basis of 51 percent to us and 49 percent to you. You 
have told us that you wanted us to run the station. It is apparent that we 
have demonstrated beyond any doubt an ability to operate in the public interest 
with a minimum of error. For the sake of our mutual investment, it is there- 
fore logical that we should operate. Obviously, we cannot operate unless we 
have control. 

We would retain WCAE; and you would dispose of KQV, taking advantage 
of the current high market for stations which do not have a network affilia- 
tion. The new purchaser of KQV would not be bound to take the ABC radio 
network and could cancel the present CBS affiliation, thereby enhancing the 
value of the station. 


Now the letter to which that was attached: 
JUNE 12, 1957. 

Deak GeorGe: Here is the original outline which was read to Reed, Eckels, 
and the two Wolf boys at the negotiation meeting yesterday. I explained that 
the reason for the original 60—40 figures was to not make their 65-35 proposal to 
us “look too bad.” I said that the 60-40 was immaterial and the 51-49 would 
suffice and was our proposition. They walked out of the meeting, led by Reed, 
with the absolute statement that they would just let it go to the Commission 
for a decision. 

Since then their attorney has talked to our attorney, but as of 10 o’clock this 
morning there has been no counterproposal. 
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At the bottom of the above letter appears the full name and home 
address of the former Chairman of the Federal Communications 
Commission. 

To indicate some of the pressure which was apparently brought to 
bear in effecting the merger this record should include the contents 
of three telegrams as follows: 

JUNE 25, 1957. 
Re your telegram of June 25. 
CHARLES B. McCabe, 
Care of New York Daily Mirror, 
New York, N. Y. 
CHARLES B. McCAse, 
Care of the Hearst Corp., 
New York, N.Y. 

Television City concurs desirability earliest possible institution of third tele- 
vision service in Metropolitan Pittsburgh and of compromise enabling same con- 
cerning channel 4, Irwin, Pa., comparative applications. 

As I had not heard from you since we approached you on June 10 and 11 when 
you were demanding control of the television station, I was surprised at your pre- 
emptory wire of last night giving us only until 5 o’clock today to answer. We 
are equally interested in getting prompt service into Pittsburgh and agreed to 
cooperate with you to satisfy the other three applicants and we will agree to 
indemnification of each of them for bona fide expenses incurred by them up to 
$50,000 each. 

However, as I told you at our last interview, we would not consent to your 
owning a radio station in the Pittsburgh area in a company affiliated with 
Hearst, but in which we would have no interest and at the same time requiring 
us to dispose of KQV. We have operated our radio station in the public interest 
for 13 years and are not anxious to dispose of it. However, we were willing to 
do so in an effort to compromise the matter provided there was a radio station 
in connection with the television station. We would be unwilling for you to run 
WCAE in a separate corporatoin because it would forever bar the television 
station from acquiring a radio station, we would lose opportunities for savings 
in joint operation, exchange of talent, and so forth, and there would be the 
possibility of favoring the radio station through the television station. How- 
ever, we are still willing to discuss some form of equal joint ownership with one 
or the other of the radio stations in the joint enterprise and iron out with any 
other problem. 

We have been advised that you sent to the members of the Commission copies 
of your telegram, and for that reason we are also handing copies of this tele- 
gram to members of the Commission. 

EArt F. REEp, 
President, Television City, Inc. 


Copies to: Hon. George C. MeConnaughey, Hon. Rosel H. Hyde, Hon. Rob- 
ert T. Bartley, Hon. John C. Doerfer, Hon. Robert E. Lee, Hon. Richard A. 
Mack, Hon. T. A. M. Craven, Dempsey & Koplovitz, Scharfeld & Baron, Haley, 
Doty & Wollenberg, Howard J. Schellenberg, Jr., Esq., Fisher, Wayland, Duvall 
& Southmayd, Cottone & Scheiner, McKenna & Wilkinson, and Chief, Broadcast 
Bureau. 


JUNE 25, 1957. 
EArt F. REED, 
Thorp, Reed & Armstrong, 
Pittsburgh, Pa. 
EARL F. REED, 
The Park Mansions, 
Pittsburgh, Pa. 


In order to facilitate the earliest possible institution of a third television 
service in Pittsburgh, WCAE, Inc., considers it to be necessary to effect a 
compromise which will permit immediate authorization to issue from the Federal 
Communications Commission. Notwithstanding the fact that it is the favored 
applicant under the outstanding modified initial decision, WCAB, Inc., in order 
to promote service to Pittsburgh, hereby offers to subscribe in cash to 50 percent 
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of the stock of a company to build and operate a television station on chan- 
nel 4 in Pittsburgh; Television City, Inc., to subscribe to the other 50 percent 
of the stock on the same terms. Television City, Inc., and WCAER, Inc., would, 
of course, have equal voting rights and equal representation on the board of 
the licensee company. Such company would indemnify Television City, Inc., 
and WCABH, Inc., for such moneys as they may have individually or jointly 
expended in paying the litigation costs of the other three applicants to the 
extent of $50,000 each, so that such applicants would be saved to that extent 
harmless and would dismiss their competing applications, in accordance with 
agreements made with them. 

In view of our understanding that Television City, Inc., is ready and willing 
to sever its connection with KQV, no problem concerning the ownership of 
WCAD will arise, although that station would not be licensed to the same com- 
pany that holds the license of the television station. 

WCAB, Inc., believes this to be the most logical solution and one which will 
soonest provide and best serve the community with additional television 
facilities. 

This offer will remain open until 5 p.m., Wednesday, the 26th of June 1957. 

CHARLES B. McCapse, 
Chairman, Radio and Television Committee, 
The Hearst Corporation, for WCAB, Inc, 

Another telegram. Although this was addressed to Commissioner 
Lee of FCC, each Commissioner received a copy of this telegram. 
This was addressed to Mr. Lee. This happened to be the one we ob- 
tained from the Commission. 

PITTSBURGH, PA., June 26. 
COMMISSIONER LEE, FCC: 

We are advised that WCAH, Inc., is handing you a copy of a telegram sent 
to us tonight. The following is our reply: 

“Your telegram received 9:15 tonight giving us until noon tomorrow to agree 
on price or method of arbitration for value of WCAE. We have no recent 
financial statements of WCAE and could not possibly reach agreement in that 
time. Mr. Weir, chairman of board of National Steel Corp., died today. I 
have been his personal counsel for 30 years and am a member of the executive 
committee of the board of National Steel and have arranged to have Secre- 
taries Humphrey and Weeks here for funeral Friday morning so cannot begin 
discussions with you until Friday evening. 

“Your remarks about advantages after July 1 are highly improper. You neg- 
lected us entirely for 2 weeks and then demanded action in 14 hours. Let 
me know where you want to meet Friday evening if you care to do so. 

“(Signed) Ear. F. Reep, 
“President, Television, Inc.” 
EARL F. REED, 
President, Television City, Inc. 

The final merger agreement between the two leading contenders, 
and which was approved by the Commission, provided for the pay- 

ment of $50,000 to each of the other three applicants to partially 
cover out-of-pocket expenses. Provision was made that the three 
losing applicants, in order to receive the $50,000 payment, must 
certify that the out-of-pocket expenses amounted to at least $50,000. 
A cursory examination of the records of one of the losing applic ants 
indicates that their disbursement accounts were padded. There is no 
indication that the Federal Communications Commission or anyone 
else other than this subcommittee attempted to discover the accuracy 


of the certification filed by any of the losing applicants. 
MISCELLANEOUS 


On the meme of June 4, 1957, a principal of one of the applicants, 
having been told by an associate that a former Chairman of the Fed- 
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eral Communications Commission was forming a law partnership with 
one of their counsels in the television proceeding, was told to return 
to Washington and “put out the fire.’ Upon arriving in Washington 
the emissary immediately contacted the lawyer with whom the part- 
nership was to be formed and told him that his firm (the ee 
“was not interested in buying the vote of any member of the Federal 
Communications Commission and positively would not do so.” 

This principal, when interviewed by the investigators of this sub- 
committee, stated that although no direct mention was made to the 
attorney of any alleged solicitation by the former Chairman of the 
Federal Communications Commission, he was of the opinion that the 
attorney was familiar with the situation and readily understood what 
he meant without further explanation. He stated further that during 
their conversation the attorney showed him a law partnership agree- 
ment he had apparently entered into with the former Chairman of the 
Federal Communications Commission and his assistant. He said he 
then informed the attorney that, because of these circumstances and 
in order to forestall any later accusations of collusion, his firm did 
not want the former Chairman’s vote in the television proceeding and 
that he then informed the attorney that he should not represent this 
applicant in any further proceeding before the Federal Communica- 
tions Commission. 

This principal further stated that shortly after his attendance at the 
oral argument before the Federal Communications Commission on 
June 8, 1957, he had heard rumors from some source or sources, which 
he did not recall, to the effect that the former Chairman was soliciting 
or was attempting to solicit $50,000 from his firm to secure the former 
Chairman’s vote for this applicant. He said that he had heard an- 
other rumor from sources which he did not recall that the former 
Chairman had or was attempting to set up an arrangement under 
which he would receive $20,000 a year for a period of 10 years from 
one of the other applicants in order to secure the former Chairman’s 
vote forthem. Another principal of this applicant, when interviewed 
by the investigators, related substantially the same story as his as- 
sociate. It seems inconceivable that these two men, being substantial 
citizens in their community, successful lawyers in a very large firm, 
and important figures in financial circles, could not recall their sources 
of such important information and serious allegations against a high 
public official directly involving their firm and personal reputations. 

One of the principals of this applicant provided the investigators 
with a copy of an affidavit which he had made to agents of the Federal 
Bureau of Investigation in September of 1957. In reviewing the 
files of this principal a record was found where the principal had 
recorded the allotment of time spent each day for his clients. The 
record reveals that on July 3, 1957, he spent one-half day in discus- 
sions with the FBI and his law partner. He informed the investi- 
gators that he had appeared before the Federal grand jury in Wash- 
ington and had testified substantially to the same facts related in 
his affidavit to the FBI. His law partner informed the investigators 
that he, too, had appeared before the Federal grand jury in Washing- 
ton and testified in substance to the same facts provided the 
investigators. 
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Investigation disclosed that the law partnership referred to above 
was formed by agreement dated July 1, 1957 and that the tentative 
apm to form the partnership was made sometime in April of 
195 

The former Chairman of the Federal Communications Commission, 
when interviewed by an investigator of this subcommittee, acknowl- 
edged that he had had lunch with the principal of one of the applicants 
in the channel 4 proceeding and that he had so testified in a hearing 
before this subcommittee. He also stated that he had considered the 
law partnership with the attorney referred to above for several months 
before leaving the Commission; that it was a partnership “in name 
only”. He stated that he had no knowledge of any approach that 
may have been made to any of the applicants on behalf of himself, his 
law partnership or the ostensible law firm referred to. He also 
stated that during the luncheon referred to above the principal in- 
sisted on discussing the channel 4 Pittsburgh case. He said the prin- 
cipal asked him if his son was practicing law in a certain city ; that 
he answered in the affirmative. The principal then informed him that 
he represented clients who had substantial business in the State in 
which the chairman’s son was practicing and that he (the principal) 
could steer their legal business to the son. The former Chairman said 
that he rejected this offer. He acknowledged that he did tell the 
principal that he planned to leave the Commission and return to the 
active practice of law. He stated that he did not ask the principal for 
any law business or for any other favors. 

The former Chairman stated to the investigator that the principal 
was anxious to bring the channel 4 case to a decision as soon as 
possible but that he (the chairman) had no recollection of taking 
any action or of talking with anyone in the Federal Communications 
Commission with respect to scheduling channel 4 for an early hearing. 
The Chairman stated he remembered a vote being taken but that he 
was not certain that it was done on June 3, although it could have 
been. He expressed considerable surprise that the official FCC rec- 
ords did not reflect the vote. He remembered that the vote resulted 
in a stalemate but was not positive how the other Commissioners 
voted. 

The attorney with whom the former Chairman of the Federal Com- 
munications Commission formed a partnership on July 1, 1957, was 
visited by the investigators of this subcommittee at which time the 
attorney stated that he had appeared before a Federal grand jury and 

was still under subpena in connection with its investigation of the 
channel 4 matter. The attorney declined to make available to the 
investigators the names of his clients, the records of long-distance tele- 
phone calls, or any other files in his office. Also, he refused to permit 
the investigators to interview his secretary. 

The subcommittee has cooperated fully with the Federal grand jury 
to which the Department of Justice has presented evidence in this 
case and copies of numerous documents have been made available to 
the grand jury upon request of the Department of Justice attorneys 
in charge. The grand jury is the same one which has considered 
the Miami Channel 10 matter. As far as is known at this time no 
announcement has been made with respect to any action taken by 
the grand jury, although it is believed that the grand jury has not 
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been discharged but proceedings before it have been static for about 
the past 2 months. 

Some references have hereinbefore been made to an important 
official of the Federal Communications Commission. It has been 
learned that the individual referred to as such has recently resigned 
from his position with the Federal Communications Commission to 
enter the private practice of law in a New York City firm, his last day 
of duty with the Commission having been Friday, September 5, 1958. 
It is understood that he was succeeded in that position by the indi- 
vidual referred to hereinbefore as the Chief, Office of Opinions and 
Review. 

That concludes my statement, Mr. Chairman. 

The Cuarrman. There will be obviously several questions for clari- 
fication and further development of the record. However, it is my 
desire to have a meeting with the committee at this time, so the sub- 
committee will adjourn until 10 o’clock in the morning, at which time 
some questions will be directed to Mr. Eastland in further develop- 
ment of this case. 

I would like to ask for an executive session, if you will permit, 
with the subcommittee at this time. Accordingly the committee will 
adjourn until 10 o’clock in the morning in this same room. 

(Thereupon at 11:45 a.m., a recess was taken until Wednesday, 
September 24, 1958, at 10 a.m.) 


x 





